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THE CASE OF THE SALVADOREAN REFUGEES. 


On the 5th of June last, Commander Thomas received on _ 


board of his ship, the United States man-of-war Bennington, 
then lying in the port of La Libertad, in Salvador, seventeen 
persons who sought asylum as political refugees. Among these 
were General Antonio Ezeta, the brother, as well as commander- 
in-chief of the army, of Carlos Ezeta, the late president of 
Salvador; Generals Leon Bolanos and Jacinto Colocho, officers 
in the army under the Ezeta government; Lieutenant-Colonel 
Juan Cienfuegos, a member of the staff of General Ezeta, and 
Captain Florencio Bustamante, a uneaniiniee: in the Salva- 
dorean army. 

The circumstances of the flight and reception of the seventeen 
refugees, may briefly be narrated. On the night of June 22, 
1890, a revolt was proclaimed at the city of San Salvador, the 
capital of the republic of Salvador, against the government of 
General Francisco Menendez, who was at that moment giving a 
banquet in celebration of his occupation of the capital five 
years before. In the tumult that ensued President Menendez 
suddenly died, but the mode of his death is uncertain. It has 
been alleged by some that he was assassinated; by others it has 
been said that he died of an attack of apoplexy, caused by the 
announcement that Carlos Ezeta, who was his protégé, and on 
whose support he had just expressed his reliance, was at the 
head of the hostile movement. 
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However this may be, Carlos Ezeta immediately proclaimed 
himself president of the provisional government of Salvador; 
but it was not until March 1, 1891, that he was duly installed as 
president, with his brother, General Antonio Ezeta, who soon 
became commander-in-chief of the army, as vice-president. In 
the méantime, and before his election as president, he was 
occupied in resisting hostile attacks on the part of enemies in 
Salvador, as well as on the part of Guatemala, growing out of 
the manner in which he assumed the chief magistracy of the 
former republic. 

By the employment of effective measures, President Ezeta 
remained in power, without encountering any insuperable diffi- 
culties, till the 29th of April, 1894, when a revolution broke 
out in the military garrison at Santa Ana, a city in the western 
part of Salvador, about sixty miles distant from the capital. At 
that time General Ezeta, the commander-in-chief of the army, 
was stationed at Santa Ana, and General Colocho was the com- 
mandant of the garrison. After an unsuccessful attempt to 
recover control of the troops, these officers retreated to a 
place near the capital, where they collected their forces. 
The revolution, however, under the leadership of General 
Rafael Antonio Gutierrez, who has since become president 
of Salvador, quickly gathered strength throughout the re- 
public, and on June 4 President Ezeta fled from the capital 
and took passage in a vessel at La Libertad for Panama. 
At that time the army under General Ezeta numbered 
about seventeen hundred men; but, as soon as it was known 
that President Ezeta had abandoned the capital, desertions 
became so numerous that when General Ezeta arrived at La 
Libertad, on the 6th of June, he had only about fifty men. It 
has been said that the flight of President Ezeta was hastened 
by a fictitious telegram, sent by an insurgent, but signed 
‘* Antonio,” saying that the cause of the government was lost 
and advising the president to flee the country. It is certain 
that the air was filled with rumors, and that on the 4th of June 
it was reported at La Libertad that General Ezeta had been 
killed. 

When Commander Thomas was first requested to afford the 
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refugees asylum, he declined to grant it; but he subsequently 
received them, when assured that they would be summarily shot, 
if they were caught by the forces of the revolution. It was his 
expectation that the asylum would not continue longer than the 
9th of June, when the Pacific Mail steamer San Blas was due at 
La Libertad on her voyage to Panama. But, on the afternoon 
of that day, while the San Blas was in the harbor, Mr. Pollock, 
the consul of the United States at Salvador, came on board of 
the Bennington with two commissioners from the provisional 
government, who requested the surrender of the refugees as 
common criminals; and, when Commander Thomas refused to 
give them up without orders from the Secretary of the Navy, 
the commissioners earnestly appealed to him not to transfer them 
to the steamer, but to hold them till their extradition could 
be demanded of the United States through the proper channels. 
Out of consideration for the provisional government Commander 
Thomas acceded to this request, subject to the future instructions 
of the Secretary of the-Navy. 

The conduct of Commander Thomas on this occasion was emi- 
nently judicious and proper. Since the time of the French rev- 
olution, when the monarchy was overthrown and Louis XVI, 
the ally of the United States, was beheaded, it has been the 
settled doctrine of the United States that changes in the govern- 
ment, or in the internal constitution, of a country do not inter- 
rupt the continuity of its treaty obligations. It may be 
necessary in a particular case to postpone compliance with a 
demand based upon a treaty, until it can be determined who has 
the right to ask for its execution. But, the overthrow of the 
government of President Ezeta neither terminated nor suspended 
the obligations of the extradition treaty with Salvador; and, as 
the provisional authorities were the only authorities in existence in 
the country, their request was certainly entitled to consideration, 
pending the determination by the United States of the question 
of their formal recognition. 

Soon after the reception of the refugees on board of the Ben- 
nington, one of them was, at his own request, and with the con- 
currence of the new government, permitted to go ashore. Not 
long afterward eleven of the remaining sixteen joined in a writ- 
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ten petition to Commander Thomas to be permitted to depart. 
This petition was in due time granted, and on landing some of 
the refugees were disarmed, while others entered the service of 
the new government. 

General Gutierrez entered the capital of Salvador on the 10th 
of June, and met with an enthusiastic reception. He imme- 
diately established his government and appointed a cabinet. On 
the same day, Estanislao Perez, the new Minister of War, 
requested of the government of the United States the extradi- 
tion of Antonio Ezeta and certain of his companions on charges 
of robbery, assassination and arson. Certain communications 
were subsequently made, to which itis unnecessary now to refer. 
On the 8d of August the new government was formally recog- 
nized at Washington by the reception of Dr. Horatio Guzman 
as minister of Salvador, and on the 9th of that month he pre- 
sented a demand for the extradition of Ezeta, Bolanos, Colocho, 
Cienfuegos, and Bustamante on charges of murder, robbery and 
arson, which are crimes embraced in the extradition treaty 
between the United States and Salvador. On the 11th of the 
same month the Secretary of State transmitted to him a pre- 
liminary mandate for the apprehension of the fugitives. This 
was done in accordance with the provisions of the treaty. 

At this time the refugees were on their way to the United 
States. On the 14th of August, the Bennington arrived off 
the Golden Gate. She remained there till the 23d of August, 
when, under instructions from the Navy Department, she came 
within the Golden Gate, where the marshal of the United States 
for the Northern District of California served warrants on the 
refugees and took them into his custody. 

In due time they were taken before Judge Morrow, of the 
United States District Court at San Francisco, and a plea was 
entered to the jurisdiction of the court on the ground that, having 
been brought by the government of the United States within 
its jurisdiction forcibly and against their will, they were not 
within the territories of the United States as fugitives from 
justice within the meaning of the treaty. 

Judge Morrow overruled this plea, and in my opinion very 
properly. The argument of counsel for the refugees was based 
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on cases of Interstate Rendition, in which, chiefly because of 
the absence of any restrictions as to the offenses for which sur- 
render may be demanded, undue significance has often been 
attached to the question of flight from justice. The treaty with 
Salvador, like all other extradition treaties of the United States, 
provides for the delivery up of ‘* persons who, having been con- 
victed of or charged with ’’ certain specified crimes, ‘* committed 
within the jurisdiction of one of the contracting parties, shall 
seek an asylum or be found within the territories of the other.”’ 
There is no requirement in the treaties that the individual whose 
surrender is demanded shall have ‘‘fled’’ from justice, and 
nothing is more common than to deliver up under their stipula- 
tions persons who are not fugitives in fact. An ordinary exam- 
ple of this practice is the case of a person who commits a crime 
on a foreign vessel on the high seas, and, being brought within 
the jurisdiction of the United States, is delivered up on the 
demand of the government under whose flag the vessel sails. 
Extradition has been granted in such a case even where the 
vessel, at the time the offense was committed, was lying within 
the port of a third country. I refer to the case of Peter 
Lynch,! who committed a crime on a British vessel in the port 
of Manzanillo, in Cuba, and who, having subsequently been 
brought in irons to the port of New York, was there arrested 
and delivered up to the British government. 

But the argument in behalf of the refugees, on the plea to 
the jurisdiction, ranged somewhat outside of the strict lines of 
the law. It was contended that the omission or refusal of the 
government of the United States either to order their transfer to 
the first mail steamer that called at La Libertad, or to yield to 
their desire to be put ashore at the first neutral port at which 
the Bennington touched, was an outrage upon their rights which 
required their immediate judicial liberation. In view of what has 
been said on this subject, not only before the court but in certain 
public prints, it may be well to examine it. 

It is laid down by the publicists as an elementary principle 
that a man-of-war is permitted to enter a foreign port as a 


' 1 Moore on Extradition, 138. 
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matter of courtesy, rather than of strict right. Her position, 
therefore, is likened to that of a guest, who is bound to deport 
himself with delicacy and consideration towards his host, and to 
abstain from all interference with the latter’s domestic affairs. 

When General Ezeta and his companions sought asylum on 
board of a United States man-of-war in the port of La Libertad, 
they placed themselves, by necessary implication, within the 
jurisdiction and under the power of the United States. At the 
same time, the government of the United States by necessary 
implication assumed an obligation to the republic of Salvador to 
exercise its power in good faith, and in accordance with inter- 
national law and the stipulations of the treaties between the 
two countries. 

Even if no demand for the extradition of the refugees for 
common crimes had been made by the government of Salvador, 
it would have been competent for the government of the United 
States, and it would have been its duty, to determine, in view 
of all the circumstances, when and where the refugees should 
be permitted to land. To have turned them loose in the vicinity 
of their late revolutionary operations, where they might have 
proceeded straightway to plot and contrive for the overthrow of 
the new government or for the continuance of hostilities, would 
have been a gross breach of neutral duty. On many occasions 
the government of the United States has in the most positive 
manner forbidden its diplomatic representatives to allow their 
protection to be made use of, for the disturbance of the peace 
of the countries in which they reside. The duty of the govern- 
ment in respect to its men-of-war is yet more strict, since the 
extra territoriality of a man-of-war is more nearly absolute than 
that of a minister’s residence. Refugees may, if the local 
government deems it of sufficient importance, be taken by force 
from a minister’s dwelling, if he refuses to surrender them. 
But writers generally deny that this may be done as to a man- 
of-war and, in proportion as the power of the local government 
to act for its own protection is diminished, the duty of the 
foreign government to prevent its generosity to individuals from 
becoming an injury to a friendly nation, is increased. 

Such would have been the case, if no demand had been made 
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for the extradition of the refugees. But, when they came on 
board of a man-of-war of the United States, they came not only 
within the jurisdiction but constructively within the territory of 
the United States. It was held by Mr. Fish, in 1872, that the 
commander of a man-of-war might surrender, on proper proof, 
a fugitive on board who was charged with the commission of a 
crime for which he would be liable to be given up under the 
provisions of an extradition treaty. Under this ruling Com- 
mander Thomas might, if he had seen fit to do so, have deliv- 
ered up the refugees, if a proper case had been made out against 
them under the treaty. But it is unnecessary to go so far as 
this, in order to establish the proposition that the government of 
the United States was acting strictly within its right and in the 
line of its duty in bringing the refugees to California, where the 
charges against them might be examined by a judicial magistrate. 

Five separate complaints were filed against the refugees by 
the consul of Salvador at San Francisco. In these complaints 
Cienfuegos was charged with an attempt to murder one Andreas 
Amaya, on January 3, 1894, in front of the house occupied by 
the latter as a residence in the city of San Salvador; Bolanos 
and Bustamante, with the murder of four persons, names un- 
known, on May 29, 1894, in the gulch of Las Pulgas; Ezeta, 
Bolanos, Colocho, Cienfuegos and Bustamante, with the murder 
of one Casimiro Henriquez, on June 3, 1894, in the village of 
Coatupeque; Ezeta, with the robbery of José Ruiz and Evaristo. 
Ambrosy, composing the firm of Ambrosy & Ruiz, agents of the 
International Bank of Salvador and Nicaragua, of the sum of 
$2,584, on June 3 or 4, 1894, in the city of Santa Tecla; and 
Ezeta and Cienfuegos, with the murder of Tomas Canas, on 
June 6, 1894, on the public road leading from Santa Tecla to La 
Libertad. 

After the testimony on the part of Salvador was introduced, 
Judge Morrow on motion of counsel discharged Colocho, on the 
ground that the evidence was insufficient to sustain the charge 


against him. The real contest, therefore, related to the other 
four prisoners. 


1 2 Wharton’s Int. Law Dig. 894. 
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The charge against Cienfuegos of attempt to murder did not 
present a political aspect. The offense was committed four 
months before the revolution broke out. The shooting of Amaya 
was not denied; but it was alleged that Cienfuegos was acting in 
obedience to the command of a superior officer, and that Amaya 
was the aggressor. Cienfuegos’ statement was to the effect that, 
on the day on which the shooting occurred, he was passing by 
Amaya’s house on the way to the theater with one Manuel Casin 
and certain other persons, when Amaya fired a shot from a 
revolver at the group. This shot was answered with three shots 
by Casin, and with two shots by Cienfuegos. The latter alleged 
that two days previously he was charged by General Antonio 
Ezeta to protect Casin from harm, especially at the hands of 
Amaya, with whom Casin had had a misunderstanding, and that 
in shooting at Amaya he was acting in defense of Casin. The 
evidence showed that on the 3d of January an order was issued 
by the judge of Court No. 1, of First Instance, at San Salvador, 
for Cienfuegos’ detention; that he was soon released through 
the intervention of General Ezeta, but an hour afterward was 
re-arrested by order of President Ezeta; that three days later 
he was released by order of the latter, and that no further judi- 
cial steps towards his prosecution were taken till June 22, when 
the judge before whom the prior proceedings were held directed 
the issuance of a letter rogatory to the commander of the Ben- 
nington, requesting the extradition of Cienfuegos on the charge 
of attempt to murder. 

Judge Morrow held, in accordance with numerous adjudica- 
tions, that the matters of justification alleged by Cienfuegos were 
matters of defense, which could properly be determined only on 
the trial of the accused before the courts in Salvador. He also 
decided that the evidence established probable cause of guilt, 
sufficient to warrant the holding of the accused for extradition ; 
and he accordingly committed him to await the action of the 
executive. 

On the 26th of October the Department of State, with the 
judicial proceedings before it, informed Dr. Guzman that the 
government of the United States declined to surrender Cienfue- 
gos, on the ground that the offense for which he was committed 
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was not embraced in the requisition of the Salvadorean govern- 
ment, in which the crimes that were specified were murder, arson 
androbbery. The crime of attempt to commit murder is not em- 
braced in the charge of murder. It forms a distinct offense, 
and is so specified in the treaties. It was also observed in the 
note to Dr. Guzman that, from the fact that Cienfuegos was, 
three days after his arrest, set at liberty ‘‘ by order, or in con- 
sequence of some action of, the chief executive’’ of Salvador, 
and was not again molested, though the revolution did not break 
out till nearly four months later, it might reasonably be inferred 
that he was pardoned before trial. This suggestion, however, 
was stated merely as an inference. There was no evidence to 
show that a pardon had actually been granted or that the libera- 
tion of Cienfuegos was anything more than an arbitrary exer- 
cise of power that no one cared to resist or to call in question. 
The real ground of the refusal to surrender Cienfuegos was the 
fact that the offense for which he was committed was. not spec- 
ified in the requisition. 

The charge against Bolanos and Bustamante of hanging four 
persons at the gulch of Las Pulgas, was held by Judge Morrow 
not to be sustained by the evidence. The charge rested mainly 
on the deposition of a witness named Maza, who stated that 
what he knew from ‘“ ocular evidence’’ was * only that Flor- 
encio Bustamante, alias ‘ Monkey-in-the-Hole,’ by order of Leon 
Bolanos, hung four persons in Pulgas Ravine; ’’ that he did not 
know the names of these persons, but that he knew they were 
from the volcano of Santa Ana. The testimony of Maza, while 
somewhat circumstantial, was apparently based to a considerable 
extent on hearsay. 

The charge against Ezeta, Bolanos, Colocho, Cienfuegos, and 
Bustamante, of having murdered one Henriquez, was found, 
except as to Colocho and Bolanos, to be sustained by the evi- 
dence; and it imposed, for the first time, the necessity of con- 
sidering whether the offense charged was of a political character. 

It appears that on the 3d of June, Henriquez was taken from 
his father’s house at Coatupeque by one General Emilio Avelar, 
an officer under General Ezeta; that he was subsequently turned 
over by Avelar to Bolanos, after the former had attempted to 
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shoot him; that, on reaching General Ezeta’s headquarters, 
that officer, on being told that Henriquez was a spy, struck 
him and ordered him to be hanged; that he was stoned and 
beaten and hung up in the plaza, and that Bustamante and Cien- 
fuegos helped to kill him, the latter firing several shots into his 
body before he was dead. The defendants all testified that 
they had nothing to do with the hanging of Henriquez, and that 
they did not even witness the occurrence; but the facts above 
stated were well established by the direct and positive testimony 
of numerous witnesses. 

The charge against General Ezeta of robbing the agency of 
the International Bank at Salvador and Nicaragua, at Santa 
Tecla, on June 5, was also found to be sustained by the evidence. 
It appeared that on the day in question an officer of the rank of 
colonel, acting under the orders of Antonio Ezeta, who was then 
president of Salvador, as well as commander-in-chief of the army, 
Carlos Ezeta having fled on the 4th, demanded of an official of 
the bank the sum of ten thousand dollars, and accompanied his 
demand with threats in order to enforce compliance with it. 
The official declared that there were not ten thousand dollars in 
the agency, to which the colonel replied that he should turn 
over whatever there was, as ‘‘the president, Antonio Ezeta, 
was becoming impatient.’’ The official then opened the vault, 
and the money, amounting to two thousand five hundred and 
eighty-four dollars, was extracted and carried to Ezeta, who 
ordered it to be delivered to the paymaster of his forces. 

The last charge, that against Ezeta and Cienfuegos, of the 
murder of one Canas, on June 6, 1894, was supported by the 
testimony of several witnesses. It was shown that on that day, — 
while General Ezeta was proceeding with his staff on the road 
from Santa Tecla to La Libertad, he was approached by Canas, 
who told him that the enemy wanted his head. Ezeta and 
Canas then both drew their revolvers, and the former fired at 
the latter. Cienfuegos followed with three shots at Canas, who 
was subsequently found dead by the road-side with several 
bullet-wounds in his body. The accused admitted that they 
killed Canas, but alleged that they did it in self-defense. They 
claimed that Canas had been traitorous to his trust as an officer 
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under Ezeta, having surrendered, on the day on which he was 
killed, a force under his command; that, when he came up to 
Ezeta, he appeared somewhat intoxicated, and that he seized 
Ezeta by the throat and made a movement as if to draw his 
revolver. One witness, whose testimony was not corroborated, 
testified that Cienfuegos took Canas’ pistol from his pocket, and 
that it was after this that he was shot. Judge Morrow held 
that the evidence established probable cause of guilt. 

The acts that formed the basis of the three charges which 
have just been described were all committed during the progress 
of the revolution and by persons concerned in it; and it was 
maintained by counsel for the accused that the alleged offenses 
were of a political character, and could not therefore be made 
a ground for extradition. 

This position was met by counsel for the Salvadorean govern- 
ment, in limine, by the contention that the court had no juris- 
diction of that question, which, it was argued, was one solely for 
the determination of the executive, as the head of the political 
branch of the government. This argument was based upon the 
provision, which may be found in all our extradition treaties 
as well as in that with Salvador, that the accused shall be 
delivered up only ‘‘ upon such evidence of criminality as, accord- 
ing to the laws of the place where the fugitive or persons so 
charged shall be found, would justify his or her apprehension 
and commitment for trial if the crime had been there com- 
mitted; ’’ and upon section 5270 of the Revised Statutes of the 
United States, which provides for the judicial arrest and exami- 
nation of persons charged with crime under extradition treaties, 
‘“*to the end that the evidence of criminality may be heard and 
considered.’” It was argued that the treaty precluded any 
assumption by the examining magistrate of jurisdiction to inquire 
into the political character of the offense, since under the law in 
the United States there was no crime of a political character 
unless it partook of the nature of treason; and that the pro- 
vision in the statute limited the jurisdiction of the court to the 
consideration of the simple question whether the evidence 
adduced was sufficient to establish the commission of the crimes 
eharged. 
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Judge Morrow held that he had jurisdiction to determine 
whether the charges were of a political character; and, as the 
question is one of importance, a few observations upon it will 
not be out of place. 

From 1842, when the Webster-Ashburton treaty, which con- 
tains the oldest extradition arrangement of the United States 
now in force, was concluded, down to a comparatively recent 
period, it was the doctrine of the Department of State that, 
where the judicial magistrate found the evidence of criminality 
sufficient to justify the commitment of the person charged, the 
action of the executive in ordering his delivery to the agents of 
the foreign government was purely ministerial. The first case 
in which the executive assumed to exercise a revisory power over 
the decision of a committing magistrate occurred in 1871, when 
the Secretary of State, without assigning any reasons for his 
action, issued a warrant for the surrender of only four out of 
seven persons who had been committed for extradition by a com- 
missioner in New York City, on charges of piracy and assault 
with intent to commit murder on a British vessel on the high 
seas. In 1873, however, the Secretary of State explicitly exer- 
cised a revisory power in the case of Carl Vogt, alias Stupp, a 
Prussian subject who was charged with the commission of cer- 
tain crimes in Belgium. Vogt was committed for extradition 
by a commissioner in the city of New York, and the action of 
the commissioner was sustained by Judge Blatchford on habeas 
corpus, in an exhaustive opinion in which he discussed and 
decided an important point of treaty construction, relating, not 
to the question of the criminality of the accused, but to the 
right of the Prussian government to demand his extradition for 
an offense against its laws, growing out of acts committed in 
Belgium. Whether Judge Blatchford’s decision was sound or 
unsound, it is not material here to consider. Our common-law 
learning would prompt us to say that it was unsound, but — 


There are more things in heaven and earth. Horatio, 
Than are dreamt of in our philosphy. 


Judge Blatchford was a very painstaking magistrate, and he 


1 Moore on Extradition, pp. 551-556. 
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gave intelligible reasons for his decision. Nevertheless, when the 
papers came before the Department of State, the treaty question 
was referred to the attorney-general; and, on ‘he strength of 
his opinion, extradition was refused. 

In 1875 Vogt, whose extradition was now demanded by the 
Belgium government, again appeared before Judge Blatchford 
on habeas corpus. On this occasion the learned judge said that, 
in view of the previous action of the Secretary of State, any 
opinion rendered in a proceeding by habeas corpus, on the merits 
of the case, might be regarded by the executive ‘‘ as gratuitous 
and impertinent ;’’ and, as the proceedings before the commis- 
sioner appeared to be regular, he remanded the prisoner into 
custody. But, it was nowhere suggested that the action of the 
executive involved a denial of the jurisdiction of the examining 
magistrate to consider any question that might be raised by the 
evidence before him. Since the case of the seven prisoners, of 
whom three were not surrendered, apparently on the ground 
that the evidence of their criminality was insufficient, the execu- 
tive has in numerous instances exercised his revisory power 
expressly on that ground. It may, therefore, be said that the 
power was not originally assumed, and has not since been exer- 
cised, on the supposition that there was a certain class of ques- 
tions the consideration of which belonged to the executive, 
rather than to the examining magistrate. 

We may now go a step further. 

By the constitution of the United States treaties are laws, 
binding upon the courts; the framers of the constitution took 
especial care to invest them with that quality.1. By section 5270 
of the Revised Statutes of the United States jurisdiction is ex- 
pressly conferred upon certain judicial magistrates to act in the 
execution of extradition treaties, and they are authorized to 
commit accused persons for surrender when they deem the evi- 
dence ‘‘ sufficient to sustain the charge under the provisions of 
the proper treaty or convention.’’ Thus, the magistrate is 
authorized to commit only where the provisions of ‘* the proper 
treaty or convention ’’ authorize him to do so. In the treaty 


1 Brinton Coxe, Judicial Power and Unconstitutional Legislation. Phila- 
delphia. 1893. 
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with Salvador it is stipulated that its provisions ‘‘ shall not apply 
to any crime or offense of a political character.’’ It will here- 
after be seen that this stipulation does not relate exclusively to 
treason, or to offenses against an established government; but, 
what I now desire to point out is, that it affixes to every specified 
crime for which extradition may be required, the condition that 
it shall not be of a political character. This condition, there- 
fore, enters into the question of the criminality of the accused 
under ‘*the proper treaty or convention,’’ and its existence is 
determined only by evidence, the reception and consideration of 
which are primarily committed to the judicial magistrate. The 
words ‘‘ eyidence of criminality ’’ mean the same thing both in 
the treaty and in the statute; indeed, they were derived from 
the treaties, for the execution of which the statute was designed 
merely to provide a mode. As found in the treaties, they do 
not refer to judicial action. On the contrary, they expressly 
refer to the action of the government. The language of the 
treaties is that the ‘* government of the United States,’’ and the 
other contracting ‘‘ government,’’ as the case may be, shall 
deliver up persons convicted of or charged with certain crimes, 
but only on ‘‘ evidence of criminality.’ The ‘ evidence of 
criminality ’’ embraces all matters of evidence that affect the 
liability of the individual to surrender as a criminal under the 
treaty; and, by express provision in most of the treaties, politi- 
cal offenders are excepted from the category of criminals. The 
mode in which the ‘‘ evidence of criminality ’’ shall be consid- 
ered, is a matter for the determination of each government, 
subject to the stipulations of the treaty; but, whether it is 
considered by a judicial officer or an executive officer, it means 
the same thing. 

In this relation there is a provision in the sixth article of the 
treaty with Salvador that is worthy of notice. This article 
stipulates for the issuance of an executive mandate, in order 
that the accused ‘‘may be brought before the proper judicial 
authority for examination; ’’ and it is provided that ‘if it 
should then be decided that, according to law and the evidence, 
the extradition is due, pursuant to the treaty, the fugitives may 
be given up according to the forms prescribed in such cases.”” 
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This language contemplates something more than the examina- 
tion by the magistrate of the question whether the accused 
committed the act charged. 

It may also be observed that many of the treaties provide that 
the contracting parties shall not be bound to deliver up their 
citizens or subjects. The question of citizenship is clearly not 
involved in the inquiry whether the person, whose extradition is 
demanded, in fact committed the offense with which he is 
charged. Yet, in more than one case our courts have, under 
this provision, refused to commit American citizens to await the 
action of the executive; and I am not aware that it has ever 
been suggested that in so doing they exceeded their jurisdiction. 

But, while there appears to be nothing, either in the law or in 
the treaties, to restrict the jurisdiction that is conferred upon the 
judicial magistrates in such general terms, there are provisions 
in nearly all our extradition treaties, including that with Salvador, 
which seem in certain cases necessarily to impose upon the courts 
the determination of the question whether the offense is of a 
political character. In the 3d article of the treaty with Salvador 
there is a provision, immediately following that in regard to 
political offenses, tothe effect that the person or persons deliv- 
ered up under the treaty ‘‘ shall in no case be tried for any 
ordinary crime committed previously to that for which his or 
their surrender is asked.’’ It is obvious that this stipulation 
does not mean that a person delivered up under the treaty 
may be tried for a political offense committed previously to the 
crime for which he was surrendered, On the contrary, it 
assumes that the preceding provision, that the treaty ‘‘ shall not 
apply to any crime or offense of a political character,’’ means 
that the stipulations of the treaty shall not be made use 
of either for the extradition or for the trial of any person 
for a political offense; and, in order to ‘‘ make assurance 
double sure,’’ it provides that a person delivered up shall not be 
tried even for an ordinary crime committed previously to that 
for which he was surrendered. Indeed, one of the principal 
motives for limiting the trial of an extradited person to the offense 
for which he was given up, is to preclude the possibility of a 
political prosecution; and in some of the late treaties the lan- 
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guage touching political offenses is amplified, so that, instead of 
saying merely that the treaty shall not apply to offenses of a 
political character, it is explicitly provided that no person shall 
either be surrendered, or punished, or tried for a political offense 
committed previously to his extradition. 

Now, so far as the provision relating to political offenses is 
intended to prevent the trial of an extradited person for an 
offense of that character, it necessarily contemplates judicial 
consideration of the question. If an extradited person should 
be indicted and arraigned, in violation of a treaty, for a political 
offense, it would be within the jurisdiction of the court, and it 
would be its duty, to discharge him, just as if he were indicted 
and arraigned, in violation of the treaty, for an ordinary crime 
other than that for which he was surrendered. 

There are, it is true, certain political questions, such as that 
of recognizing a new government, which it is the peculiar prov- 
ince of the executive or political power to determine; but, the 
connection between the exercise of political power and the de- 
termination of the question whether an offense is of a political 
character may be regarded as merely nominal. By the British 
extradition act of 1870, it is expressly provided that the person 
charged shall not be surrendered, if the offense in respect of 
which his extradition is demanded is of a political character, ‘* or 
if he prove to the satisfaction of the police magistrate or the 
court before whom he is brought on habeas corpus, or to the 
Secretary of State, that the requisition for his surrender has in 
fact been made with a view to try or punish him for an offense 
of a political character.’’ At the end, extradition, whatever 
may be the character of the offense, is a political act; but, prior 
to that stage, it is, both in the United States and in England, 
chiefly a judicial proceeding, in which the person charged is 
entitled to be set at liberty whenever he has shown that his 
detention is not waranted by the treaty. 

The question as to what constitutes a political offense may 
often present great difficulties. The old theory that any offense 
inspired by a political motive is to be considered as a political 
offense, is now discarded. Anarchists profess political motives for 
their acts, but in June last the British government, after full con- 
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sideration of the question by the court of Queen’s Bench, delivered 
up to France a fugitive from justice, who was charged with causing 
the explosion at the Café Véry in Paris, as well as another explosion 
at certain government barracks. The court held ‘that, in order 
to constitute an offense of a political character, there must be 
two or more parties in the State, each seeking to impose the 
government of their own choice on the other;’’ and that the 
offense must be ‘‘ committed by one side or the other in pursu- 
ance of that object.’’! 

But, even if it should in a particular case be held that the 
existence of an actual state of war is not necessary to constitute 
a political offense, the mere fact that a state of war exists is not 
sufficient to invest every act, alleged to have been committed to 
further the cause of one party or the other, with a political 
character. After the death of Lincoln, several governments 
were requested to surrender his assassin, if he should be found 
within their jurisdiction; and in no case did the application meet 
with any other than a ready and favorable response. The gov- 
ernment of Great Britain, of the Papal States and of Italy, all 
intimated their readiness to comply; and in 1866 John H. 
Surratt, who was charged with complicity in the assassination, 
was arrested at Alexandria and put on board of a United States 
man-of-war, with the co-operation of the Egyptian authorities. 

Nor would the fact that the person accused was engaged in 
the war as a combatant, alone suffice to constitute his act a 
political offense. The act must be connected with the contest; 
it must be incidental to and form a part of the political disturb- 
ances in order to be classed as a political offense.’ If the act 
presents these conditions, the fact that its author may have 
borne malice towards its victim would not deprive it of its 
political character.’ A soldier in battle might single out for his 
aim a person in the opposite ranks toward whom he cherished 
ill-will, and this circumstance would not detract from the political 
character of his act; but, the existence of a state of war cannot 


1 In re Meunier, 2 Q. B. D. 1894, 3 In re Castioni, 1 Q. B. D. (1891), 
pp. 415, 419. 149, 

2 Stephen’s Hist. of the Crim. 
Laws, Vol. 2, p. 71. 
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excuse or invest with a political character a private crime, even 
if it be committed by a soldier. 

Of the three charges against the Salvadorean refugees, in 
which it became necessary to consider the question of political 
offenses, that of the killing of Canas and that of the robbery of 
the bank seem clearly to fall within the category of acts inci- 
dental to and forming part of the revolution. The third charge, 
that of the murder of Henriquez, which seems to have been 
attended with circumstances of peculiar brutality, may not be so 
free from doubt. It is proper, however, to take into considera- 


tion the manner in which the war seems to have been conducted, 
as well as the prevailing excitement; and when, in the light of 
these circumstances, it is remembered that Henriquez was 
charged, at least by public clamor, with being a spy, it may be 
said that the court exercised a sound judgment in holding the 


offense to have been of a political character.! 


1 For cases in which the question of 
the political character of an offense 
has been considered, see 1 Moore on 
Extradition, pp. 313-325. In the course 
of the proceedings before Judge Mor- 
row, several points were decided 
which do not find a place in his for- 
mal opinions. He refused to admit 
the prisoners to bail, on the ground 
that there was no provision for it 
either in the statutes or the treaty. 
He permitted the prisoners to testify 
in their own behalf, under the law 
of California, as well as under the 
statute of the United States, giving 
defendants the right to testify in all 
cases. He entertained motions at the 
commencement of the hearing to strike 
out of the depositions, on the ground 
that it was irrelevant, immaterial and 
incompetent, evidence that was not 
admissible under our laws. This 
ruling was subsequently modified in 
accordance with a stipulation en- 
tered into between the parties, under 
section 5 of the act of August 5, 
1882, which provides for the admis- 


sion of depositions, as evidence for 
the purposes of an extradition pro- 
ceeding, if they are legally ‘‘ authen- 
ticated’’? so as to entitle them to 
be received ‘‘ for similar purposes ” 
by the tribunals of the foreign coun- 
try from which the accused person 
escaped. Under the modified rule, 
testimony which was considered as 
incompetent was disregarded, but was 
not stricken out (MS. Record, Dept. 
of State). When we consider not 
only the terms of the statute, which 
was framed with a view to the fact 
that the testimony is taken in a foreign 
country and under the rules there in 
force, but also the purely preliminary 
and summary character of the hearing, 
motions to strike out evidence from 
the depositions seem to be out of 
place in such a proceeding. When 
the depositions are properly authen- 
ticated, they are admissible for what 
they are worth; and it is the duty of 
the examining magistrate to determine 
their proper effect. 
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It may be mentioned as one of the incidents of the present 
case, that the Secretary of the Navy, on the 15th of August last, 
substituted for article 287 of the Navy Regulations of February 
25, 1893, the following paragraph :— 


‘‘ The right of asylum for political or other refugees has no 
foundation in international law. In countries, however, where 
frequent insurrections occur, and constant instability of govern-— 
ment exists, local usage sanctions the granting of asylum, but 
even in the waters of such countries officers should refuse all 
application for asylum except when required by the interests of 
humanity in extreme or exceptional cases, such as the pursuit of 


a refugee by a mob. Officers must not directly or indirectly 
invite refugees to accept asylum.”’ 


The provisions of this paragraph coincide with the standing 
instructions of the Department of State to our diplomatic rep- 
resentatives, on the subject of asylum. Article 287 of the Navy 
Regulations of 1893 was based chiefly on new instructions given 
to our naval officers, early in the late civil war in Chili.1 While 
declaring that the obligation to receive political refugees was 
‘¢in general one of pure humanity,’’ and that the captain of the 


ship should not invite or encourage them to come on board, 
article 287 said: — 


‘*In the case of persons other than criminals, they shall be 
afforded shelter whenever it may be needed, to United States 
citizens first of all, and to others, including political refugees, 
as far as the claims of humanity may require and the service 
upon which the ships are engaged will permit.’’ 


There can be no doubt that these instructions, as interpreted 
by our naval officers in the light of the censure of Commander 
Reiter in the Barrundia case, played an important part in com- 
plicating the relations between the United States and Chili in 
1891. During the disorders immediately following the downfall 
of Balmaceda, the British ships refused to receive any fugitives. 
The French ships, which lay far out from the shore, did not 


1 H. Ex. Doe. 91, 52 Cong. 1 Bess., p. 245. 
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receive any. The Balmacedist president-elect, Vicuia, and 
Admiral Viel, found refuge on the German man-of-war Leipzig. 
On September 4 the United States man-of-war Baltimore sailed 
for Peru with nineteen refugees, part of whom had been sheltered 
by her and the rest by the U. S. flagship San Francisco. The 
latter ship, just before her departure from Valparaiso on Sep- 
tember 14, 1891, when, as Admiral Brown, the admiral in com- 
mand, has said, ‘* both at Santiago and Valparaiso perfected order 
existed,’’ received other refugees. When he arrived at Callao 
on the 20th, he wrote that he had brought ‘ two prominent 
refugees,’’ but their names were not given. The report was 
subsequently published that the two ‘ mysterious refugees ’”’ 
were Sefior Ovalle Vicuiia and Colonel Vidaurre, members of a 
Balmacedist military court—Vidaurre being its president — 
which, on August 19, condemned to death on a charge of 
conspiracy a number of youths whose ages ranged from 
sixteen to eighteen years. The boys were subsequently shot 
in cold blood and their bodies mutilated.'. On October 4th, the 
Herald correspondent telegraphed from Valparaiso that the 
expected return of the San Francisco was regarded in Chili 
** with undisguised disfavor.’’ Admiral Brown himself tele- 
graphed from Callao on the 11th of that month that, ‘ taking 
into account the strong feeling in Chili against the American 
squadron,’’ he doubted ‘if an increased naval force at Val- 
paraiso would improve the state of affairs.’’ That the extensive 
deportation of refugees by the American men-of-war partly 
accounted for that feeling, is obvious. 

It has been the policy of the United States to discourage the 
granting of asylum, not only because it has no foundation in 
international law, but because it has often been found to involve 
an unwelcome interference in the affairs of other nations, and 
to be injurious both to national interests and to international 
relations.? 


Joun Basserr Moore. 
CoLUMBIA COLLEGE, NEw York. 


1 N. Y. Herald, Sept. 25, 1891. and Consulates, and in Vessels. Politi- 
3 For a discussion of the subject cal Science Quarterly, Vol. 7 (1893), 
of asylum, see Asylum in Legations pp. 1, 197, 397. 
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THE PROVINCE OF GOVERNMENT. 


‘¢ Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof,’’ etc. 

This inhibition, or negative, implies the affirmative right of 
man to religious freedom. It does not confer this right, but the 
living consciousness of it, as the fruit of long suffering from its 
violation, prompted the people to assert it in this form of positive 
law. If the spirit inspiring it should decay, its commanding 
force would not long survive. Thus the truth, that ‘‘ constitu- 
tions are not made but grow,’’ applies to written as well as 
unwritten constitutions, and to law generally. 

We have no similarly explicit constitutional declaration of the 
right of man to economic, moral, and intellectual freedom, 
because public opinion is not sufficiently settled to dictate such 
declaration. Peril of this right and insufferable economic 
wrongs, real and imaginary, only now begin to provoke popular 
protest and determined agitation. What is commonly called 
‘* the social problem of the nineteenth century ’’ looms up men- 
acingly and foreshadows a stormy but ‘irrepressible conflict.”’ 
The many grow poor as the few grow rich — is the always recur- 
ring cause of disturbance. The suffering many, distrusting the 
virtue of free institutions which fail to avert such a tendency, 
do not recoil from the most radical reforms, which may even 
border on revolution. 

A thorough comprehension of the nature of this problem, and 
of the principles it involves and which must supply the key for 
its solution, requires us to trace its growth in our past political 
history. 

When the American colonies had won their independence 
and undertook the gigantic work of constructing our Republic, 
the inevitable collision of traditional views of government im- 
ported from Europe, with intensely felt but still vaguely defined 
aspirations to a new untried freedom, greatly embarrassed their 
arduous labors. Hamilton and Jefferson became the champions 
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of these two antagonistic ideas, and the founders of two corre- 
sponding political parties. Both espoused the cause of republi- 
can government, but their implacable differences as to its powers 
and functions remain undecided till now. 

Hamilton’s biographer?! plainly defines the aims of that states- 
man. He says: — 


** The republic of Hamilton was to be an aristocratic as dis- 
tinguished from a democratic republic, and the power of the 
separate States was to be effectually crippled.’’ 


Of Hamilton’s financial scheme he says: * * * ‘ it carried 
out a far-reaching policy which affected, as it came to maturity, 
the character of the whole government, built up and welded 
together a powerful party, and founded a school of political 
thought which still endures and has always exercised a profound 
influence on our material growth and our political and constitu- 
tional system.’’ 


Again: — 


‘** Hamilton’s scheme went farther, seeking to create a strong, 


and so far as was possible and judicious, a permanent class all 
over the country without regard to existing political affiliations, 
but bound to the government as a government by the strongest 
of all ties, immediate and personal pecuniary interest.” 

Some of Mr. Jefferson’s expressions in his first inaugural 
address are in refreshing contrast with these views : — 

** A wise and frugal government, which shall restrain men 
from injuring one another, which shall leave them otherwise free 
to regulate their own pursuits of industry and improvement, and 
shall not take from the mouth of labor the bread it has earned. 
This is the sum of good government.”’ 

Again: — 

** Sometimes it is said that man can not be trusted with the 
government of himself. Can he, then, be trusted with the gov- 
ernment of others? Or have we found angels in the forms of 
kings to govern him? Let history answer this question.’’ 


1 Life of Hamilton by Henry Cabot Lodge, p. 61-91. 
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Like intuitive flashes of the truth here and there recur in 
Jefferson’s utterances, but his generation was not ready to 
unfold them to maturity. They are in harmony with the 
declaration of the native right of man to life, liberty, and the 
pursuit of happiness, but incompatible with the tacitly accepted 
unchallenged doctrine of the sovereignty of government. It 
wus the endeavor of Jefferson, and of his followers through 
generations, to locate this sovereignty safely. Thus the original 
dimly marked controversy assumed practical form in the long 
protracted conflict between State and national sovereignty. 

Local self-government, through the majority of small popula- 
tions, whose interests were identical, easily understood, and 
freely discussed, served effectually to protect minorities and 
individual citizens. But these primitive conditions could not 
possibly last. Our almost inexhaustible material resources and 
the impulse freedom has given to human energies have, within 
an incredibly short period, advanced our progress far beyond the 
most sanguine anticipations of the framers of our constitution. 
Modern facilities of communication have developed our indus- 
tries and commerce totally regardless of artificial State lines, and 
have, more successfully than Hamilton and his school, trans- 
formed this confederation of independent republics into a great 
nation. 

Law goes with the interests under the sovereign control of 
government. Legislation and judicial interpretations of our 
elastic constitution, under the pressure of urgent exigencies our 
constantly changing conditions occasion, have given to the gov- 
ernment of our real nation legally established national sover- 
cignty. When the express powers delegated to Congress prove 
inadequate, a ‘‘ liberal ’’ construction of the ‘* general welfare ”’ 
clause may accomplish whatever public opinion may demand or 
will endure. State rights, as once understood, are now a merely 
historical reminiscence, and a convenient theme for empty 4th of 
July declamation, but national sovereignty is a substantial fact. 

Mr. Hamilton’s scheme has triumphed. ‘‘ A strong and per- 
manent class all over the country * * * bound to the gov- 
ernment as a government by the strongest of all ties, immediate 
and personal pecuniary interest’? — now exists. It is the ruler 
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as well as the creature of government. Its consequence, how- 
ever, inordinate wealth of the few and resulting poverty of the 
many, vindicates the opinion of Mr. Jefferson that, if man can 
not be trusted to govern himself, he can still less be trusted to 
govern others. We now witness the evils De Tocquille discerned 
in the unchecked supremacy of democracy, and against which 
Calhoun has warned so earnestly as inseparable from centralized 
sovereignty. The so-called ‘social problem ”’ is disturbing us 
prematurely, for in our country, capable of supporting several 
hundred million more people, the chief cause of socialistic 
agitation in some overpopulated countries in Europe does not 
exist. But we have to solve it, and prevailing confusion in party 
politics evidences the still unsettled condition of public opinion. 

The last and desperate effort of State-sovereignty did enable 
the republican party to leap into power, as the preserver 
of the Union and the annihilator of slavery, upon which the 
world had passed the death-sentence. When these ends were 
attained, the leaders of the party managed to maintain its ascen- 
dency by artfully fomenting sectional prejudices and hatred the 
war hadengendered. Less patent causes aided them in this, and 
most conspicuously the blunders of its adversary, the Demo- 
cratic party, which was too slow to recover from its defeat. Its 
peevish efforts to re-assert the State-rights doctrine were con- 
strued a denial of the actual loss of the lost cause, and still 
more weakened the party. An ensuing period of unparalleled 
material prosperity also served to prolong Republican supremacy. 
Overawed by these signal successes the Democratic party ceased 
to sulk, but it committed the more serious error of ‘* appearing 
converted as well as conquered.”’ 

Identical in point of principle with the old Federal party, 
Republicans have carried out its original purpose of constructing 
**an aristocratic as distinguished from a democratic republic,”’ 
supported by an organized class of capitalists dependent on the 
favors of the national government. This reign of ‘‘ capitalism,’’ 
as it is appropriately called, with all its attending wrongs, 
accounts for the final verdict of condemnation the people have 
rendered against the Republican party. Sporadic successes it 
may still achieve only evidence its past, but irrevocably lost power. 
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The Populist party is born of the popular protest against exist- 
ing economic deformities. Distrusting the Democratic party by 
reason of its passive acquiescence in Republican policies, its 
leaders turn their attention to the teachings of French and Ger- 
man so¢ialism. Precedents established by the Republican party 
furnish them semi-respectable pretexts for the introduction of 
political heresies derived from that source. Accepting the doc- 
trine of the general welfare and of sovereignty of government, 
they only assail the alliance of organized capital with govern- 
ment, and endeavor to substitute organized labor. If we do 
not sadly misconceive the ‘* manifest destiny of America,’’ and 
the true genius of the American people, the very measures now 
enjoying a semblance of popularity will ultimately wreck this 
new party. A contemporary writer says: ‘* As Czarism has pro- 
duced Nihilism in Russia, so will capitalism produce Socialism in 
other countries.’” During the short career of socialism in this 
country transient successes may sustain the Populists as the 
natural successor of the Republican party. 

It is of remarkable significance that the people have seen fit, 
at this juncture, to recall the Democratic party to power. It is 
due to the imperishable attachment of the American people to 
human freedom. Historically considered, aside from some pal- 
pable inconsistencies dictated by local interests and crafty elec- 
tion tactics, democracy essentially represents this tendency. 
But is the party not too much demoralized to accomplish its 
mission? Party discipline has preserved its organization, but 
without perpetuating its vital principles. The pitiable spectacle, 
that Democratic, Republican and Populistic opinions distract the 
councils of the party, may well excite gloomy apprehensions. 
Whether these internal dissensions will result in the dissolution 
of the party, or in the restoration of its purity, future events 
only can decide. But, whatever the fate of the party may be, 
its essential principles and true mission are sure to survive. 

Our situation reveals, that we have reached that point in our 
‘political history where socialistic and individualistic views of 
government must inevitably collide. Conspiracies of anarchists 
and revolutionary socialists are but transient and unimportant 
phenomena, for they can only excite the angry disgust of our 
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people, and their prompt suppression by physical force is the 
agreed remedy. It is different, however, with peaceable, and 
what may be termed scientific, socialism. It proposes seductive 
remedies of undeniably existing evils. Ours is a government of 
law, and the delusion of the sovereignty of the people collectively 
countenances an unlimited extension of their powers and func- 
tions. A few extracts from able authors show the formidable 
progress of these theories. 
Professor Ely tells us: ! — 


‘* A wider diffusion of sound ethics is an economic require- 
ment of our times. Christian morality is the only stable basis 
for a State professedly Christian.”’ 


He ignores the divorce of Church and State, which imposes 
upon our government the duty of neutrality in matters of religion. 
Our government is therefore ‘‘ professedly’’ not a christian 
government, although the American people are an eminently 
Christian people. 

Emphasizing what he calls ‘* the divine right of the State,” 
he proceeds :— 


‘* The Christian ought not to view civil authority in any other 
light than a delegated responsibility from the Almighty.”’ 

Returning thus to the theocratic theory of government, he 
unhesitatingly ascribes unlimited authority to ‘‘ the State.’’ 

‘* How is social power, the force which resides in society, to 
be utilized? The answer is, largely through the State, legally 
organized society. The individual has his province, the State 
has its functions, which the individual either cannot accomplish 
at all, or cannot accomplish so well.’’ 


Here is an undefined and insecure province for the individual, 
and an unlimited sphere for the government. 

These views tend to define a modern school known as ‘‘ Chris- 
tian socialists.”’ 

Professor Sumner’expresses a somewhat remarkable opinion :— 


‘*The test of every political act is: Does it tend to good 


“Labor Movement in America,’’ 
by Richard T. Ely, pp. 311, 325, 326. 


3 Essays, p. 102. 
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government? If it does, it is good; if it does not, it is bad, 
and it is of no importance whether the act accords with a great 
principle or not.”’ 


The assumption of a perfect agreement among men as to what 
constitutes good or bad government is the obvious and fatal 
vice of this definition. But the distinguished author has prob- 
ably indulged in this unguarded language to show his contempt 
of visionary theorists, who base their conclusions on lifeless 
abstractions. A ‘great principle ’’ we manifestly need for our 
guidance, though we should not look up to the stars in search 
of it. 

A subtle but powerful influence upon public opinion is exer- 
cised by the so-called ‘‘ Socialists of the Chair.’’ 

Professor Keasbey ! says :— 


‘¢ Publicists have long since ceased to speak of individual lib- 
erty as a natural right of man. Why, then, should economists 
continue to premise man’s natural right of economic freedom? 


Such assumptions can only tend to retard the natural growth of 
our economic organisms. Economic freedom, I take it, is noth- 
ing more or less than the sphere of autonomy allowed to the 
individual by the State in economic matters. In economic as in 
political liberty the sovereign power sets the final bounds.”’ 


Again :— 

‘In any case, it is the State which remains supreme ; individ- 
uals, as such, simply carry on their several economic activities 
under its control and at its pleasure.”’ 

‘¢ When we speak in economics, therefore, of freedom of con- 
tract, freedom of labor and capital, freedom of business and 
market, we can only mean thereby such freedom as the State 
allows to individuals in these matters. Hence industrial liberty 
is not, as some would have it, the final issue between the forces 
of individualism and socialism in their death struggle, but rather 
a question of expediency, to be determined by the State, and not 
once for all, but relatively to time, place and organic growth — 


1 “The Economic State,’ by Prof. Science Quarterly, December number, 
Lindley M. Keasbey. Political 1893, pp. 620-621. 


28 29 AMERICAN LAW REVIEW. 


a question which rising State majorities will continue to take 
from the hands of antiquated governments to decide anew.”’ 


Professor Ross! expresses like opinions: — 


‘*Some of the admitted characteristics of the new school are 
distrust of ‘the jargon of ‘ natural liberty’ ’ and ‘ indefeasible 
right; rejection of the laissez faire philosophy ; abandonment 
of the faith in the identity of private and public interests; sub- 
ordination of the individual point of view to the social point of 
view; greater confidence in positive law and institutions; and 
recognition of the high ethical task of economic science.’ 


Thus the professors of science furnish to the practical socialistic 
reformers of our day theoretical sanctions for even their wildest 
schemes of reform. Henry George’s land theory; government 
bounties and subsidies to industrial enterprises; sub-treasury 
schemes; government education; legal prohibition of the liquor 
traffic ; government ownership of railroads and telegraphs; gov- 
ernment savings-banks; official arbitration of disputes between 
employers and their employes — and numerous kindred plans of 
providing government supervision of the social interests of men, 
are all but questions of ‘‘expediency,’’ to be decided by the 
sovereign power of a popular majority. No ‘‘ great principle ”’ 
is accepted as result of the past experience of mankind, but 
political science is subordinated to the capricious views of expedi 
ency majorities may proclaim. 

These theories coincide exactly with the contention of eminent 
German jurists, and notably the late Professor von Ihering, that 
the individualistic, or school of natural law which flourished in 
the latter part of the eighteenth and during the first half of the 
nineteenth century, is now completely dislodged and has no place 
in modern jurisprudence. It is an unmistakable fact that, in 
political science as well as in practical politics, a powerful reaction 
has taken place in favor of the supremacy of government against 
the freedom of the individual man. But concurrent facts chal- 
lenge the truth of the principles underlying this boasted reaction. 
With the recognition of the right of man to freedom a new era 
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of unprecedented prosperity began. Unfettered mankind un- 
folded its hitherto stifled and dormant mental and physical 
powers. Science advanced, conquered the inert forces of nature, 
and summoned them to serve and enrich the human race. Men 
voluntarily associated their energies, and leariued the civilized 
art of just co-operation to accomplish results which were unattain- 
able by individual efforts. Reaction has arrested these happy 
tendencies. Small select classes employ the power of govern- 
ment to wrest from the masses the fruits of this brilliant civili- 
zation. As government grows more powerful and haughty, men 
grow again helplessly poor and degraded. The inalienable right 
of man to religious, moral, intellectual and economic freedom is 
the corner-stone of our social organism. Without this vital 
principle our form of government and institutions become mean- 
ingless. An oppressed people protests against this modern reac- 
tion in favor of government against man. 

Since local self-government, as a check upon unbridled major- 
ity-rule, succumbs to our resistless national development, restric- 
tion of the power of government to the office of protecting 
human freedom is needed to perpetuate the American type of 
civilization. Classes interested in policies, ostensibly for the 
promotion of the welfare of society but really for their own 
benefit, zealously advocate the absolute sovereignty of govern- 
ment, and artfully maintain public opinion in an unsettled and 
confused condition. No solution of the pending problem is 
possible until public opinion of justice and right crystallizes and 
noiselessly wields its commanding power. It is peculiarly the 
province of jurisprudence, as a passionless and impartial factor, 
to guide the conscience of the people, and to restore the disin- 
terestedness of law, that it may serve to shelter the freedom of 
man in his pursuit of the highest ethical aims of civilization. 

Scholars living far apart, and pursuing their investigations 
independently, concur in the conclusion that this is the controlling 
issue. 

Professor Ahrens,' defining the domains of law and govern- 
ment as identical, points to the principles of order, of security, 


1 See Holtzendorff’s Encyclopedia der Rechtswissenschaft. Philosophishe 
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and of freedom, as the acknowledged elements of both. But he 
emphasizes the principle of ‘ furtherance,’’ as a distinct source 
of political power as the disputed one in the center of modern 
political and legal controversies. 

In a recent article,' reviewing ‘* Austin’s Theory of Sover- 


eignty,’’ Professor Dewey advances these important proposi- 
tions: — 


‘** Broadening the field I shall now attempt to show that the 
most important operations of sovereignty, namely, the institution 
and development of law, are incompatible with an identification 
of sovereignty with government.”’ 

** My thesis is, that the institution and development of law as 
an operation of sovereignty is consistent only with the theory 
that government is an organ of sovereignty, not sovereignty 
itself.”’ 

‘** Dealing first with constitutional law, we are struck by the 
apparent fact thal law determines government.”’ 


Law grows spontaneously with, and as an inherent part of, 
all social relations men develop. We have but to discover, to 
interpret, and to formulate it. If we misconceive it, wrong 
may for a while have the support of positive law, but only until 
experience exposes it and leads to its reversal. Sovereignty, 
when identified with the social forces which ‘‘ institute and 
develop law,’’ has no longer anything in common with the 
original ideas associated with that term. Once divested of its 
historical meaning, it remains but a lingering shadow of royalty. 

The failure of government to leave the people free ‘‘ to regu- 
late their own pursuits of industry and improvement ’’ — results, 
as Jefferson predicted, in taking ‘‘ from the mouth of labor the 

_ bread it has earned.’’ Munificent bounties, as artificial stimu- 
lants to manufacturing, are paid by the earnings of labor. The 
virtual surrender of our public domain to railroads, in order to 
carry out the national project of establishing a vast but prema- 
ture system of transportation, not to minister to the wants of 

existing commerce, but as a means of developing it and of push- 
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ing civilization into regions of uninhabited territory, has served 
to crowd labor in densely settled States, subjecting it to the 
chronic evil of excess of supply over demand. 

The gradual transition from medieval feudalism to modern 
industrialism has wrought a corresponding change of the social 
condition of labor. Though commanding higher wages than ever 
before, the well-paid laborer of the present is far more insecure 
than the poorly paid laborer of the past. A landed aristocracy 
owed to their serfs and tenants the duty of providing for their 
mental and physical well-being as human beings. To the 
modern capitalist-employer his employes represent but a given 
quantity of economic value. This condition is as degrading and 
unendurable, as a return to the receding system is undesirable 
and impossible. 

Mr. Donisthorpe describes the successive phases of Jabor- 
development very happily in these three words: ‘‘ Serfdom — 
Wagedom — Freedom.’’ Labor organizations, which naturally 
follow the organization of capital, half-unconsciously struggle 
to advance from wagedom to freedom. Its probable form will 
be a co-operative or profit-sharing system, or as Mr. Donisthorpe 
aptly calls it: ‘* Capitalization of Labor.’’ 

How soon such results may be achieved, or whether they are 
attainable at all, are questions future experience must decide. 
But it is the sole duty of government, to protect the peace and 
order of society while social forces evolve new economic condi- 
tions. Attempts, by legislation and political power, to promote 
or to restrain these endeavors, can but serve to irritate and 
embarrass either capital or labor, to provoke disturbances which 
it is the office of government to avert, and to paralyze economic 
laws. 

Higher aspirations, and even the restless and impetuous 
tumults of our day, evidence the progress of men due to their 
greater freedom. Unfaltering loyalty to the faith in human 
freedom, as man’s native right, is necessary to preserve our 


typical civilization, and to fulfill the ‘‘ manifest destiny of 
America.”’ 


H. TelcHMUELLER. 
La GRANGE, TEXAS, SEPTEMBER, 1894. 
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SOME OBSERVATIONS ON THE CONSTITUTION OF 
THE DOMINION OF CANADA. 


In speaking of the British Constitution, it may be said: Things 
are not what they seem. The contents of the bottles do not cor- 
respond with the old labels. The walls of the building still 
stand massive and hoary, to outward appearance, the same as in 
ages past, venerable because of their antiquity; but within, the 
occupants are new and different. So it is with the British Con- 
stitution. The monarchical structure in form and appearance 
remains unchanged, but the old occupant is gone; and the new 
tenant is a real democracy. Living in a palace built for kings, 
he has acquired somewhat of a regal asp ct, sufficient to justify 
the title «* King Demos.’ 

Geologists tell us those great boulders which are found im- 
bedded in the sand and clay, were brought, by glacial drifts and 
floating icebergs, from distant countries in remote ages. So, 
many institutions, which we now find imbedded in the political 
constitutions of modern countries, were brought by the drift of 
invasion from other countries at different times. 

Archeologists tell us, the pyramids, the coliseum, and other 
great structures of antiquity, have been the quarries from which 
many modern buildings have been constructed. So, the Consti- 
tutions of Greece and Rome have been the political quarries, 
from which valuable material has been taken to construct modern 
political edifices. 

Political constitutions have been evolved and built up, out of 
the materials furnished by agitations, rebellions, and revolutions. 
Migrations and invasions have performed their work and played 
their part. The debris of the Constitutions of ancient nations, 
has furnished suggestions and warnings, and taught useful 
lessons to modern statesmen. 

Great Britain, owing partly to the conflicting characteristics of 
the different races composing her population, partly to the spirit 
of independence fostered by her many natural resources and by 
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her sea-girt protection from invasion, alone, of all the nations of 
Europe, developed in the direction of political freedom, and has 
evolved a model of government, which all have admired, and 
many have tried to imitate. Hence, she has justly earned the 
high distinction of being *‘ the mother of all parliamentary gov- 
ernments of modern times.”’ 

The Constitution of the United States is the lineal descendant 
of the British Constitution, the legitimate offspring of the strug- 
gles for legal and popular government, and of the victories and 
conquests won by the revolutions, rebellions, and agitations car- 
ried on for centuries in England. But the model, in imitation 
of which the Constitution of the United States was constructed, 
was the British Constitution as it existed in the latter part of the 
eighteenth century, eliminating what were supposed to be its 
defects, and adding what were thought would be important im- 
provements. The evolutions of a century have modified and im- 
proved the British Constitution, and the Constitution of the 
Dominion of Canada was intended to be framed in the likeness 
of this improved model. 

By an Act of Parliament of Great Britain, which came into 
force on the Ist of July, 1867,! four of the British provinces in 
North America, viz., Upper and Lower Canada, New Brunswick, 
and Nova Scotia, were, at their own request, united together 
under one Parliamentary government. 

The united provinces were named the ‘‘ Dominion of Canada.”’ 
Subsequently the provisions of ‘‘ The British North America Act, 
of 1867” (as the Canadian Confederatian Act is called), with 
certain unimportant changes, were made applicable to the other 
provinces of British North America that were brought into the 
Canadian Confederation, and now the whole of the British posses- 
sions in the northern part of the continent of America, with the 
exception of Newfoundland, have been confederated and consoli- 
dated under the legislative and administrative control of the 
parliamentary government located at Ottawa, composed of a 
House of Commons, a Senate, and a Governor-General, and 
styled the ‘‘ Parliament of Canada.”’ 


1 30-31 Vict., cap. 3. 
VOL. XXIX. 3 
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But the principle of local self-government has been established 
and adhered to throughout, each province possessing a local 
legislature, a provincial government, and a municipal system. 

The intention of the British North America Act was to carry 
into effect the desire of the provinces to be federally united into 
one Dominion, with a constitution similar in principle to the 
constitution of the United Kingdom. The Constitution of the 
United Kingdom is a parliamentary constitution, with the legis- 
lative and executive functions combined and performed by the 
same persons, Parliament being the administrator as well as the 
legislator for the nation. The Imperial Parliament is composed 
of the Queen, the House of Lords, and the House of Commons; 
and section 17 of the British North America Act provides that. 
‘**there shall be one Parliament for Canada, consisting of the 
Queen, an Upper House styled the Senate, and the House of 
Commons.”’ Under the unwritten British Constitution, the 
sovereign is the head of the executive as well as of the legisla- 
tive department of government. In theory, the executive and 
administrative functions are directed and exercised by the Queen, 
aided and advised by a Privy Council chosen from time to time 
by her. 

So, the British North America Act provides that ‘* the exec- 
utive government of and over Canada is vested in the Queen,”’ 
and is to be carried on by the Governor-General, in the name of 
the Queen, with the aid and advice of a council to be chosen by 
the Governor-General, styled, the ‘‘ Queen’s Privy Council for 
Canada.’’ There is, however, this difference: the powers, author- 
ities, and functions to be exercised by the Governor-General 
are limited by the various statutes, imperial and colonial, relat- 
ing to that office, and by written instructions from the imperial 
government. 

But the executive and administrative government is not really 
so carried on, either in England or in Canada. In England, 
the government, both legislative and administrative, is really 
conducted and carried on by a council or committee of the 
Houses of Parliament, called the Cabinet, or Ministry, and this 
Committee is chosen by the House of Commons, the elective 
branch of Parliament. Its members are the heads of the various 
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departments of the government. It is not the Privy Council, 
but it has taken the place of the Privy Council of former times. 
In theory it is chosen by the Queen; in reality it is selected by 
the party having a majority in the House of Commons. In 
theory, it merely advises the sovereign and is directed by the 
sovereign ; in reality, it is supreme and governs the nation in the 
name of the sovereign. Its only master is the House of Com- 
mons, and it must have the approval and support of the House 
of Commons, or it must give place to a council which can com- 
mand such approval and support. 

Thus the legislation and administration is conducted and 
controlled by the Cabinet ; the Cabinet is governed by the House 
of Commons, and the House of Commons is subject to the will 
of the nation. The Premier, or first minister, is the head of the 
Cabinet: he moulds and directs its policy, both legislative and 
administrative, and so far as any one individual can be, he is the 
ruler of the nation. It is said the Queen reigns, but the Premier 
rules, and this is true. Being appointed by the House of Com- 
mons, and thus by the representatives of the nation, he is truly 
a democratic ruler chosen indirectly by the people. 

In the times of the Stuarts, the sovereign carried on the 
executive government of the kingdom, aided and advised by a 
Privy Council chosen by himself, whose members he could dismiss 
at his own pleasure. 

The revolution of 1688 was a long step in the direction of 
popular government. It gave to Parliament, and more especially 
to the House of Commons, a potent voice in the administration 
of the affairs of the nation, and made it necessary that the 
sovereign should consult the leaders of the Commons, and be 
advised by them, in all governmental affairs. The old Privy 
Council became more and more useless and impotent; and the 
leaders in Parliament took its place and performed its functions. 
The change, at first, was not very apparent, the old theory 
retained its hold upon the legal and judicial mind, and continued 
to appear in all legal and constitutional documents dealing with 
the government of the kingdom and its colonies. Even down to 
a century ago, the sovereign still exercised a real, a powerful - 
influence, in the government of England, both legislative and 
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executive. The Premier and the Cabinet generally obeyed the 
will and executed the commands of the sovereign. To-day the 
conditionsare reversed. The Premier and his Cabinet, supported 
by the House of Commons, are the absolute and undisputed rul- 
ers of the nation. The sovereign obeys the will and executes 
the commands of the Premier. Such, in substance, is Parlia- 
mentary government, as it exists in England to-day, and such is 
the nature, in reality, of the Parliamentary government estab- 
lished in the Dominion of Canada, under the British North 
America Act. 

The Constitution of Great Britain, retaining its old forms, has 
gradually changed into a representative parliamentary democracy, 
and the Constitution of the Dominion of Canada works accord- 
ing to this new model. Yet, any one reading the British North 
America Act, and unacquainted with the actual modus operandi 
of modern parliamentary government, would be misled, and 
would form a very imperfect and erroneous idea of its working 
in Canada. He would imagine that the representatives of the 
people have nothing to do with the administration, that they take 
no part in the executive government of the country, that the 
Governor-General, and Lieutenant-Governors of the Provinces 
are really the rulers and administrators within their respective 
spheres; and that our governments, both federal and provincial, 
are actually carried on by these officials, in the name of the 
Queen. All such imaginings would be erroneous. Practically 
these functionaries have very little power. 

The British Constitution is unwritten. The framers of the 
British North America Act attempted to reduce it to writing, but 
in doing so they followed the old precedents established by the 
charters and constitutions of earlier colonies, and have thus used 
the language of the theorists of a bygone age, and the language 
used is misleading, in some cases entirely inaccurate. For 
example, section 9 says: ‘* The executive government and author- 
ity of and over Canada is hereby declared to continue and be 
vested in the Queen.’’ This is the old theory, but it is very far 
from the literal truth. If the word ‘‘ Premier’’ were substi- 
tuted for the word ‘*Queen’”’ in the section, the language 
would then express more accurately the actual source and center 
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of executive authority. The Queen, as is well known, has little 
to do with the executive government in Great Britain ; she merely 
does what the Prime Minister directs. So, in Canada, the Gov- 
ernor-general performs no important executive act of his own 
volition ; all executive acts, though performed in the name of the 
Governor-General, or of the Queen, and in accordance with the 
statutes, Imperial and Canadian, relating to that office, are 
directed by the Premier and his Cabinet. 

Then again, section 11 says: ‘* There shall be a council to aid 
and advise in the government of Canada, to be styled the ‘ Queen’s 
Privy Council for Canada ;’ and the persons who are to be mem- 
bers of that council shall be from time to time chosen by the 
Governor-General, and may be from time to time removed by 
the Governor-General.’’ Here, again, the language of the act, 
following the old theory, is totally misleading, and fails to 
describe the actual machinery of government as it really oper- 
ates. The only Council to aid and advise in the government of 
Canada, is the Cabinet. The Governor-General may appoint 
privy councillors; he is most undoubtedly empowered to do so; 
but such appointments would be meaningless and useless, except 
as distinctions to the persons appointed. No such privy coun- 
cillors would have any right to give advice or offer suggestions on 
any matter of government; on such matters the Governor-Gen- 
eral can only act on the advice received from the Premier and 
his Cabinet. This principle is as well settled as any other law 
or rule of responsible parliamentary government. 

The Cabinet, the real Privy Council, is not chosen by the 
Governor-General; it is chosen by the party having a majority 
in the House of Commons; and the person who is to be the 
leader in the Cabinet the Premier — is chosen by the same 
majority. It is this leader whom the Governor-General must 
summons to be his first minister. He has no choice in the mat- 
ter. If he should summon the leader of the party in the 
minority in the House, or any other person, to be his first min- 
ister and to form a Cabinet, such Cabinet could not carry on the 
government. Its measures, both legislative and administrative, 
would be rejected by the House of Commons. The Cabinet 
must therefore be chosen by the House of Commons, and the 
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Governor-General must be advised by such a Cabinet, and by 
no one else. Chosen by the majority of the people’s represent- 
atives in the House of Commons, the ministry represents the 
will of the nation, and the Governor-General must obey the will 
of the nation, or his recall would be demanded. And the 
Governor-General cannot remove or dismiss this Privy Council, 
or any member of it; should he do so, he would at once come 
into conflict with the House of Commons, and the machinery of 
government would be stopped. 

And yet, strange to say, neither the word ‘‘ Cabinet ’’ nor the 
word * Ministry ’’ is mentioned in the act, nor is any descrip- 
tion of this committee or of its functions given. It receives a 
vague recognition in those portions of the act relating to the 
constitution of provincial governments in Ontario and Quebec, 
where, instead of ‘ Privy Council,’’? the words ‘* Executive 
Council’’ are made use of, and the officers who are to compose 
these Executive Councils in the first instance are pointed out. 
’ Yet even here the words of the act are: the Executive Council 
shall be composed of such persons ‘as the Governor-General 
from time to time thinks fit.’”! Such language must seem ab- 
surd to any person who is informed, for the first time, that the 
Governor-General appoints nobody, and could not say a word 
if the most unfit man in the Province were made a member of 
the Executive Council. 

Then, with regard to the Canadian Senate, the act? provides 
that the Governor-General shall, from time to time, summon a 
certain number of qualified persons to be Senators —that he 
shall summon fit persons to fill vacancies in the Senate,— and 
may appoint a Senator to be Speaker of the Senate, and may 
remove such Speaker and appoint another. 

. Here, again, the language, though dealing with a new subject, 
is framed according to the old theory, and it is misleading, and 
must not be taken literally. In making appointments to the Sen- 
ate, the letter of the act is complied with. The Senators are sum- 
moned by the Governor-General in the Queen’s name, but the 
appointments are all made by the Premier and his Cabinet. The 


1 Vide, sec. 63. 2 Secs, 24-34. 
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intention of the act no doubt was, that the most suitable persons 
should be selected from the different Provinces so that the Upper 
House might be composed of men of experience and ability ; but 
in practice, political motives govern; the Premier selects such 
persons for the Senate as his party approves; and the Gov- 
ernor-General appoints the persons selected by the Premier. 

I am not now discussing the merits of the Canadian system of 
creating a Senate; I am merely endeavoring to point out the 
shams and fictions embodied in our Confederation Act, with the 
view of showing what are the real governmental powers operat- 
ing in our Canadian Constitution. 

A curious survival exists in the provision as to money appro- 
priations. Section 54 of the act expresses the parliamentary 
practice as it exists in England, in providing ‘* that it shall not 
be lawful for the House of Commons to adopt or pass any 
vote, resolution, address, or bill for the appropriation of 
any part of the public revenue, or of any tax or impost, 
to any purpose that has not been first recommended by mes- 
sage of the Governor-General.’’ Of course every person 
familiar with parliamentary procedure knows that all the mes- 
sages to the House from the Governor-General are prepared by 
the Cabinet, and are mere intimations or outlines of the policy 
or plan of government which the Cabinet intends to pursue. 

Hence, I think it may be affirmed as well settled that no 
act, either of legislation or of administration, can be performed 
by the Governor-General personally, that is, without the con- 
sent and direction of a Cabinet supported by a majority in the 
House of Commons. 

The Parliament of England is the most supreme and absolute 
free government in the world. There is no written constitution 
to restrict its jurisdiction. It can amend the constitution of the 
realm, and its own constitution. There is no other power above 
or behind it, nothing to share in its supremacy, nothing to limit 
its omnipotence, and the British North America Act confers on 
the Senate and the House of Commons of Canada all the powers 
exercised and possessed by the British House of Commons, the rul- 
ing branch of the Imperial Parliament. Section 18, as amended, 
in effect says, the powers, privileges, and immunities to be 
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exercised, held and enjoyed by the Senate, and by the House 
of Commons, and by the members thereof, shall be such as are 
from time to time defined by an act of the Parliament of Can- 
ada, but are not to exceed those held, enjoyed and exercised by 
the Imperial House of Commons, and by the members thereof. 
But in considering the powers of self-government possessed by 
the Federal Parliament and by the Provincial Legislatures 
in Canada, it must be borne in mind that the Canadian 
Dominion is not an independent sovereign State. It is a 
member of the confederacy of countries and nations which 
form the British Empire. Its relationship to the empire 
is that of a province, and so long as this relationship sub- 
sists, the Imperial Parliament necessarily retains the function 
of legislating on all matters affecting Canada’s relations with 
foreign nations. Hence, treaties and legislation governing the 
commercial intercourse between Canada and other countries 
must necessarily be made by, or have the sanction of, the 
Imperial Government. Yet, even in such matters, the Canadian 
Government is always consulted where Canada’s interests are 
concerned. And section 132 of the act provides that, ‘ the 
Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada, 
or of any Province thereof, towards foreign countries, arising 
under treaties with such foreign countries.’’ As the Canadian 
Constitution has been created by Imperial legislation, it is, 
therefore, theoretically at least, subject to the overruling legis- 
lative control of the Imperial Parliament, and to the right of 
the Imperial Parliament to repeal, alter, or amend it, and no 
doubt the Imperial Parliament has the theoretical right to legis- 
late for Canada, even in matters respecting which legislative 
powers have been fully conferred by constitutional acts. Mr. 
James Bryce has enunciated the principle that the Imperial Parlia- 
ment cannot divest itself of the power to legislate for the colonies, 
and may do so, notwithstanding the constitutional acts, creating 
parliaments in the colonies with very wide legislative powers. 
Speaking in the House of Commons in support of Mr. Glad- 
stone’s first ‘*‘ Home Rule Bill,’’ he said: ‘* There is no principle 
more universally assented to than the absolute omnipotence of 
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Parliament, because there is nothing beyond or behind us. 
There is one limitation, and one only upon our omnipotence, and 
that is, if we pass a statute annihilating our right to legislate, it 
may be repudiated by our successors.’’ And all writers on con- 
stitutional law and government, from Sir Edward Coke down to 
the present day, substantially agree in this view of parliamentary 
omnipotence. 

The fundamental ‘principle, the backbone as it were of parlia- 
mentary government, is, that the whole legislating and govern- 
ing powers of the nation have been intrusted to Parliament, 
and can only be exercised by it. There is no reservation by the 
people of any rights or authority to be exercised only by them- 
selves. There are no constitutional limitations or restrictions, 
and these remarks apply to the Canadian Parliament as well as 
to the British Parliament, with this qualification — the former 
has been created by the latter. 

The Parliamentary system is a representative system, and 
Parliament represents the whole people, and all the legislative 
and governing powers of the whole people, every day of its 
existence. Admitting the omnipotence of the Imperial Parlia- 
ment, its inherent power to change the Canadian Confederation 
Acts, and its theoretical right to legislate for the Dominion of 
Canada, yet, practically, it will never exercise the power it pos- 
sesses; it will never repeal or interfere with the Canadian 
Constitution, or legislate for Canada, except when, and to the 
extent, requested by the Parliament of Canada; and any unneces- 
sary or unsolicited interference by the Imperial Parliament with 
the Canadian Constitution, or any unsolicited Imperial legislation 
affecting Canada, would be regarded as an unjustifiable disregard 
of the understandings and conventions of the Constitution. 

Furthermore, as an abstract proposition, the right of the 
Imperial Parliament to legislate for the colonies upon matters 
over which it has granted tothe colonies legislative powers, 
has been disputed. A grant means all that the language 
expresses. There is no implied reservation. When the Imperial 
Parliament grants legislative powers to a colony, it parts with 
part of its domain, and the intention is, that thereafter the 
colony shall exercise, to the fullest possible extent, all powers 
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conferred upon it. Such grants cannot be resumed at pleasure, 
nor can they be justly ignored or disregarded. 

Imperial Acts creating colonial constitutions are not only to be 
observed and respected as grants; but they are in the nature of 
agreements between the mother country and the colony, the 
colony accepting the colonial status offered, on condition of 
being allowed to exercise the governmental powers conferred. 
And agreements assented to by two parties cannot be violated or 
disregarded by one of the parties without the consent of the 
other. They are solemn compacts, founded upon the highest 
and strongest considerations, executed after the fullest and freest 
discussion, and in the most formal and deliberate manner. How 
can it be contended with justice, that one of the parties to such 
a compact can disregard its intention, without the consent of the 
other? I therefore venture to think that legislation by the Im- 
perial Parliament, over matters within the legislative and admin- 
istrative powers conferred upon the Dominion of Canada, or 
upon the provinces, unsolicited by either, could only be justified, 
if at all, on the ground of some urgent Imperial necessity, such 
as the welfare of the empire, at large, or the preservation of 
Imperial unity or supremacy. But Canada has never had any 
occasion to complain in this respect. 

There is another ground on which it is claimed that the plenary 
legislative powers granted to Canada are restricted, and by reason 
of which its legislation on some matters may be declared invalid. 
The Imperial Parliament passed an act called ‘* The Colonial 
Laws Act of 1865,’’ containing an express reservation of general — 
legislative powers. Sec. 2 says: ‘* Any colonial law, which is or 
shall be in any respect repugnant to the provisions of any act of 
Parliament, extending to the colony to which such law may relate, 
or repugnant to any order or regulation made under authority of 
such act of Parliament, or having in the colony the force and 
effect of such act, shall be read, subject to such act or regulation, 
and shall to the extent of such repugnancy, but not otherwise, be 
and remain absolutely void and inoperative.”’ 

But upon the principles applicable to the construction of 
statutes, the British North America Act being a particular 
statute relating to the Dominion of Canada, and to the provinces 
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of the Dominion, must necessarily control and overrule ‘ the 
Colenial Laws Act of 1865,’ or any other general act to which 
its provisions may be repugnant. Note also, that the British 
North America Act and its amendments are subsequent to the 
Colonial Laws Act. 

, It may therefore be reasonably contended, that to the extent 
to which legislative powers have been conferred upon the 
Dominion and its provinces, the Imperial Parliament has prac- 
tically denuded itself of power to legislate for them, and that 
within the limits of the Canadian Constitution, the legislation 
enacted by the Dominion Parliament and the provincial legisla- 
tures respectively, is supreme and absolute in its authority and 
operation. 

And there is, in reality, no veto power in the Governor- 
General, as Mr. Bryce, Professor Dicey, and some other writers 
have erroneously supposed, for although section 55 provides that 
when a bill ‘‘is presented to the Governor-General for the 
Queen’s assent, he shall declare, according to his discretion, 
but subject to the provisions of this act, and to his instruc- 
tions, either that he assents thereto in the Queen’s name, or 
that he withholds the Queen’s assent, or that he reserves the 
bill for the signification of the Queen’s pleasure,’’ yet, like 
other sections of the act already referred to, this one must not 
be taken literally. The Governor’s discretion must be exercised 
‘‘ subject to the provisions of the act,’’ and the provisions of 
the act must be interpreted according to the conventions, under- 
standings and practical working of the constitution. The veto 
has not been exercised for over a century and a half in England, 
and it has never been exercised by a Governor-General in 
Canada.' It has become obsolete. Indeed it is contrary to 
the principles of ministerial government as now well understood. 
The Governor-General must be advised by his ministers, just as 
the Queen is advised by her ministers; therefore he cannot veto 
a measure except on such advice; but the ministry represents 
the majority in Parliament, and is responsible to Parliament. 
No legislation can pass without its sanction; therefore, if the 


1 See Bourinot’s Parliamentary Practice and Procedure in Canada, ed. 1892, 
Veto. 
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ministry advised the Governor-General to veto a measure which 
had passed the Houses of Parliament, this would, in effect, be 
rejecting a measure which they and the Houses had sanctioned — 
an absurd supposition. The principle expressed in the maxim 
**the King can do no wrong,’’ must mean, if it means anything, 
that the sovereign does nothing, except as directed by a ministry 
responsible to Parliament. If the sovereign could veto legisla- 
tion, he might do wrong; at all events, he would come in con- 
flict with the party in power, that is, with the nation. Hence, in 
practice, at least, there is no veto power in the Governor-General. 

There have been some few instances however, in the maritime 
Provinces (which retain, to some extent, their pre-confederation 
constitutions), in which Lieutenant-Governors have exercised 
what was practically a veto on certain legislation passed by the 
Legislatures of those Provinces, but such personal acts cannot 
be explained or justified on any principle or theory of respon- 
sible parliamentary government.! 

DIsALLOWANCE TAKES THE PLACE OF THE VETO.— There is the 
power of disallowance reserved to the Imperial government over 
the legislation of the Canadian Parliament. 

Sections 55, 56, and 57 provide, in effect, that, after a bill has 
been passed by both Houses, the Governor-General may do 
either of two things: 1. He may assent to the bill in the 
Queen’s name, when it shall immediately become a law, subject 
to the right of the Imperial government to disallow it at any time 
within two years from the time of its passing, when it shall cease 
to be a law, from the time of such disallowance; or, 2. He 
may withhold his assent and reserve the bill for the approval of 
the Imperial government, when it shall not become a law until 
such approval. In both cases, the bill is forwarded to the Secre- 
tary of State for the Colonies. If, however, a reserved bill is 
not allowed by the Imperial government within two years from 
its passing the Canadian Parliament, it never becomes a law. 
All Dominion acts are thus forwarded to an Imperial Secretary 
of State, so that such as may not be in harmony with the general 
laws or policy of the empire, may be disallowed. 


1 Vide Bourinot, Veto and Disallowance. 
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By section 90 of the act, the Dominion government is clothed 
with the same power of disallowance with regard to the legisla- 
tion passed by the Provincial Legislatures, which is reserved to 
the Imperial government with regard to legislation passed by the 
Parliament of Canada, except that the time within which the 
disallowance of provincial legislation must be exercised is limited 
to one year from the passing of each act; the Lieutenant-Goy- 
ernor performing the same offices with regard to the Provincial 
acts, by assenting to, or reserving them, which are performed by 
the Governor-General with regard to the acts of the Parliament 
of Canada, and the Dominion government allowing or disallowing 
the provincial legislation, just as the Imperial government allows 
or disallows Dominion legislation. 

With the exception of being presided over by the Queen’s rep- 
resentative, who merely performs the dignified or honorary func- 
tions of government in the Queen’s name, and does not and 
cannot exercise any real governing power; and with the excep- 
tion that all treaties and transactions with foreign nations must 
naturally and necessarily be conducted by or through the British 
government — the head of the British confederacy of nations; 
and with the further exception that the Imperial government may 
disallow Canadian acts of Parliament which conflict with Imperial 
policy, or which are not in harmony with the constitution of the 
empire, — Canada is practically independent, and possesses and 
exercises all the powers of self-government, legislative, adminis- 
trative, executive, and judicial, possessed or exercised by any 
independent sovereign State. 

The Canadian Constitution was not modeled upon, nor is it 
similar in principle to, the Constitution of the United States, as 
Professor Dicey so persistently asserts. There are some resem- 
blances which will be referred to later. 

The preamble of the Canadian Confederation Act states the 
design to be, to create a federal union of the provinces under 
one Dominion, with a constitution similar in principle to that of 
the United Kingdom. And the Canadian Constitution is so 
framed. 

This is also the design and intention with regard to the local 
Legislatures and local governments established in each of the 
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provinces; their mode of operation being precisely similar to 
that of the Dominion Parliament and government. 

The important distinction between the Imperial system and 
the Canadian system is that, except in so far as the whole em- 
pire may be, to some extent, regarded as a federation, the 
federal principle does not belong to the former, but is adopted 
by the latter. The language used in the act means that the 
machinery of parliamentary government established for the 
Dominion and for each of the Provinces, shall operate in the 
same manner as the parliamentary government of the United 
Kingdom operates. There is a fusion of the legislative and 
executive powers in each Parliament. No doubt, one Parliament 
would have been sufficient to have performed the legislative and 
governmental work of the whole Dominion. By many it was 
thought such a legislative union would have been preferable.! 
But the provincial governments existed before the Dominion 
government was created, and the majority were in favor of each 
of the provinces retaining legislative and executive power to deal 
with all matters of a local and private nature, granting to the 
federal Parliament all other legislative powers; and such is the 
nature and effect of the Canadian Constitution. 

It differs from the Constitution of the United Kingdom in 
the fact that it has created a federal union of the provincial leg- 
islative divisions, by limiting their powers, and conferring the 
residue on the Dominion, instead of creating a legislative con- 
solidation of all the parts. The result is, that the Dominion of 
Canada is a parliamentary democracy, embracing a number of 
subordinate provincial parliamentary democracies, having the 
powers of each of the provincial legislatures limited, circum- 
scribed and defined, and the powers of the federal Parliament 
only limited to the extent to which powers of legislation and 
government are conferred upon each of the provinces. 

In its federal aspect, the Canadian Constitution bears some 
resemblance to the Constitution of the United States. Itisa 
real federation, just as the United States is a real federation, 
only more so. 


1 See Confederation Debates. 
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It also resembles the American Constitution in that it restricts 
the powers of legislation and government, both federal and 
provincial, within certain limits; and in the fact that notwith- 
standing the power of disallowance possessed by the Imperial 
government over Dominion legislation, and by the Dominion 
government over provincial legislation, the courts of the Prov- 
inces, the Supreme Court of the Dominion, and, lastly, the 
Judicial Committee of the Privy Council, must decide on the 
constitutionality of all acts, both of the federal Parliament and 
of the provincial legislatures, when their validity is questioned 
in actions or a case is submitted. Just as the courts in the 
United States must decide upon the constitutionality of all laws, 
both of the federal Congress and of the State Legislatures when 
the validity of such laws is questioned in actions, or the opinion 
of the court is asked by the proper authority. 

In other respects, the differences are very wide. The govern- 
ment of Canada is Cabinet government, the same as in England. 
The government of the United States is presidential government. 

In Canada the legislative and executive powers are combined, 
and are performed by the same officials, the same as in England. 
In the United States, the legislative and executive powers are 
separated and performed by different sets of officials, the legis- 
lative by Congress, or by the State Legislatures, and the admin- 
istrative by the President and his Cabinet, or by State governors 
and their subordinate officials. 

In Canada, the powers of Parliament are supreme and unlim- 
ited, the same as in England. In the United States, the 
legislative and executive powers are circumscribed and limited 
by written constitutions. 

In Canada, all the legislation must be enacted by Parliament, 
the same as in England. In the United States, constitutional 
legislation, and much other legislation, is enacted by plebis- 
citary vote; in other words, directly by the votes of the people. 

In Canada, the residuum of the legislative and executive 
powers is in the federal government. In the United States, the 
residuum of legislative and executive powers is in the State 
governments, or in the people. 


In Canada, the Queen’s representative possesses no veto 
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power. In the United States, a real veto power is lodged in the 
President. 

In Canada, the power of disallowance actively exercised by 
the Dominion government over provincial legislation has a ten- 
dency to preserve uniformity, to promote unity, and to prevent 
erratic laws. In the United States, the federal government has 
no such power over State legislation. The courts only can 
declare unconstitutional legislation to be ultra vires. 

In Canada, the courts in each of the provinces, are created 
by the provincial Legislatures, but the judiciary in each, is ap- 
pointed by Federal government. In the United States, State 
created judiciaries administer justice in the State courts, and a 
Federal judiciary in the Federal courts. 

In Canada there is a supreme appellate court for the whole 
Dominion, created by federal authority. 

In the United States, there is no appeal from the State courts 
to the Supreme Court, the Federal and State courts being inde- 
pendent of each other. 

In Canada, the criminal law ana procedure in criminal matters 
are under the jurisdiction of the federal Parliament. In the 
United States, these are divided between the federal and State 
governments and courts, according as the offense may be a 
violation of federal, or State law. 

In Canada, the constitution can be amended either by the 
Imperial, Dominion, or provincial Parliaments. In the United 
States, the federal constitution can only be amended by the con- 
currence of three-fourths of the States, and the State Consti- 
tutions only by the votes of the people. 

The Canadian Senate is differently constituted from the 
American Senate. The Senate in Canada is not a House of 
Lords, nor is it an hereditary house; it was not created to rep- 
resent, nor does it represent, the Provinces or provincial rights. 
**In the United States,’’ says Mr. Bryce in his American Com- 
monwealth, ‘*the happy idea was hit upon of constituting a 
second chamber, by empowering each of the State corporations 
to choose an equal number of persons to represent them.’’ 
Thus, the United States Senate was created, and it is supposed 
to represent the several States and State rights. 
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In England, ‘‘ the House of Lords and the sovereign represent 
the imposing and dignified parts of the constitution’’ (says 
Bagehot in his English Constitution), and, in a certain sense, 
the House of Lords represents the traditions, the chivalry, and 
the experience of the nation. But the fathers of confederation 
adopted a different plan. They took as their model for a second 
chamber, or Upper House, the old legislative councils. They 
evidently intended that the Senate should be composed of 
experienced representative men, selected from the different 
Provinces, who would become judicial, and free from party 
prejudice in their habits of thought, and in their treatment of 
questions. In practice, it must be admitted that this ideal has 
scarcely been realized. Senators are appointed by the Premier 
to meet party exigencies. He must preserve the strength of his 
government and party, hence, when a party has been long in 
power, the Senate becomes wholly of the political complexion of 
that party, A Senate so constituted may have the wisdom, but 
cannot have the prestige, of the House of Lords. In England, 
a deadlock may be overcome, on very important occasions, by 
the creation of new peers. In the United States, the political 
complexion of the Senate is continually undergoing change, by 
the constantly recurring elections, and deadlocks are overcome 
by elections or not at all. But in Canada, neither of these 
methods is available, the Canadian Senators being appointed for 
life, and their number being limited by the Confederation Act. 
A dissolution and appeal to the country would probably settle 
any difficulty. But deadlocks are as often blessings as otherwise, 
and this defect in the Canadian system, if it be a defect, is not 
likely ever to be serious. 

There are some strong considerations in favor of the Canadian 
method of constituting an Upper House, as contrasted with the 
constitution of the English House of Lords, or with that of the 
American Senate. 

The members of the House of Lords represent classes, fami- 
lies, and vested interests. The Canadian Senators do not. 

Many members of the House of Lords are young, or inexpe- 
rienced, and influenced by the prejudices and preferences of the 
respective classes to which they belong. The Canadian Senators 
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have all, by some means, won their way to the Senate, and hence 
they are all necessarily men of some experience, character, and 
standing. 

The American Senators are chosen for limited periods, and 
they expect to be re-elected. They, therefore, retain their 
party connection, and are influenced by it. The Canadian 
Senators being appointed for life, their party connection should 
cease with their appointment. They have nothing more to gain 
or expect from parties, hence they are more likely to become 
judicial in their treatment of legislation than American Senators, 
and they are not influenced by class feelings or prejudices, as 
the members of the House of Lords are liableto be. The Cana- 
dian Senate thus constituted, and possessing powers similar to 
those exercised by the British House of Lords, should exert a 
salutary influence and check upon legislation. 

Upon the whole, I think the framers of the Canadian Consti- 
tution, by introducing the Federal principle, thus giving local 
self-government to each of the Provinces, have created a system 
more suitable to a nation composed of different races, and ex- 
tending over a wide area, than a legislative union would be; and 
by adopting the parliamentary system, combining the legislative 
and executive functions in a Cabinet, — have avoided the paraly- 
sis which arises from conflicting departments; and have ren- 
dered the action of the government more direct and vigorous 
than it can be in any system where the legislative and executive 
powers are separated and jealously kept distinct from each other. 

The procedure of the American Congress in dealing with the 
Wilson Tariff Bill affords a striking illustration of the difference 
between the parliamentary system of government existing in the 
Canadian Dominion, and the presidential system of government 
existing in the United States of America. If a bill introduced 
by the Cabinet had carried in the Canadian House of Commons, 
and had been amended in the Senate, as the Wilson Tariff Bill 
was amended in the American Senate after having passed the 
House of Representatives, the only course open to the govern- 
ment (if the bill were a government measure and the ministry 
felt obliged to pass it to keep faith with the people) would be a 
dissolution of the House, and an appeal to the country. If the 
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electorate approved of the policy of the government, the Cabinet 
would be again restored to power by the majority in the House 
of Commons, and the Senate would be obliged to give way. 
Not so in the American Congress. There, either House may 
reject any legislative measure proposed by the President and his 
Cabinet, and the Senate may disagree with the legislation of the 
House of Representatives, and may amend it, and the House can 
do nothing except refuse to concur in such amendments. The 
Representatives, the Senators, and the President, being elected 
for stated periods, there can be no dissolution in case of a con- 
flict or disagreement; and hence, no immediate reference of the 
questions in dispute to the electorate. Under the parliamentary 
system, conflicts between parties, and conflicts between different 
branches of the legislative powers, may at any time, —by a 
dissolution of the elective House, — be referred to the arbitra- 
ment and determination of the electorate in general. 
Epwarp MEEK. 
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NATURALIZATION IN THE UNITED STATES: ‘ CON- 
TINUED RESIDENCE” GF APPLICANT. 


Before an alien can acquire citizenship in the United States he 
must have resided here at least five years. Section 2165 of 
the Revised Statutes provides that ‘it shall be made to appear 
to the satisfaction of the court admitting such alien that he 
has resided within the United States five years at least.’”’ The 
reason for the requirement of such preliminary residence is 
obvious. It enables the applicant to become acquainted with the 
character of our institutions. It tests the sincerity of his desire 
for citizenship. 

This residence must be continuous. Section 2170 declares that 
**no alien shall be admitted to become a citizen who has not for 
the continued term of five years next preceding his admission 
resided within the United States.’’ What is meant by continued 
residence? Can a foreigner, after making the formal declaration 
of intention to become a citizen, leave the United States for any 
purpose, or for any period, without interrupting the continuity 
of his residence and forfeiting the benefits acquired thereby? 
Little light is thrown upon this inquiry by the decisions of our 
courts, and text-writers seem to give the matter little attention. 

In its more restricted meaning the word ‘‘ residence ’’ denotes a 
person’s habitual physical presence in a country or place. In its 
broad sense it means a place of abode, selected with the inten- 
tion of remaining permanently or for an indefinite period. Taken 
in its broader sense, temporary absence from the United States, 
upon business or pleasure, might not be incompatible with con- 
tinued residence here. The sole criterion would be the intention 
of the party. To determine this it would be proper to take into 
consideration the length of the absence, its purpose, and the 
circumstances surrounding the case. In a case arising under 
the treaty of 1868 between the United States and the North 
German Confederation, the opinion was expressed by the 
Attorney-General that the residence of an applicant for natural- 
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ization would not be interrupted by ‘‘a transient absence for 
business, pleasure, or other occasion, with the intention of 
returning.”’! On the other hand, one who immediately after 
declaring his intention to become a citizen of the United States, 
removed to Mexico and there engaged in business, was deemed 
to have abandoned his declared intention to become an American 
citizen.” 

The more logical and rational construction of the language of 
the law would admit of brief temporary absence from the United 
States during the period of probation without interruption of 
the continued residence required by the statute. A study of the 
history of our naturalization legislation, however, does not 
clearly show this to have been the intention of Congress. The 
earliest Federal law relative to the naturalization of aliens, the 
act of March 26, 1790,’ provided that ‘‘anyalien * * * who 
shall have resided within the limits and under the jurisdiction 
of the United States for the term of two years, may be admitted 
to become a citizen thereof.’’ By act of January 29, 1795,‘ a 
preliminary declaration of intention was provided for, and the 
applicant was required to declare ‘‘ that he has resided within 
the United States five years at least.’ This law was repealed by 
act of April 14, 1802,° which made it the duty of the court 
admitting the applicant to satisfy itself ‘*that he has resided 
within the United States five years at least.’’ ‘This act also 
provided that the oath of the applicant should, in no case, be 
allowed to prove his residence. 

In November, 1804, while the law of 1802 was in force, one 
Walton applied to the U. S. Circuit Court at Alexandria, Va., 
for naturalization. Affidavits were submitted showing that 
Walton had resided in the United States more than six years; 
that during that period he was absent a short time on business, 
but left his family inthis country, The application was rejected 
by the court because the residence did not appear to bea 
continued residence, and the term of absence was indefinite.® 


113 Op. Atty.-Gen. 376. 4 Stat. at L. 414. 

22 Wharton’s International Law 5 2 Stat. at L. 153, 
Digest, Sec. 175. $1 Cranch C.C. 186. 

21 Stat. at L. 103. 
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In December, 1804, in the case of James Saunderson, who 
applied to the same court, an affidavit was presented showing 
that Saunderson came to the United States in October, 1797, and 
continued to reside here until 1800, when he went to England, 
returning in April, 1801. In the fall of 1801, he again went to 
England, and in 1802 returned to this country, where he 
continued to live to the date of his application. Although he 
had actually resided in the United States more than five years, 
the court refused to admit him because he had not continued to 
reside, according to the requirement of the law.! 

Up to this time the law had not expressly required a continuous 
residence. It appears to have been the opinion of the court, 
however, in the cases just cited, that the law contemplated con- 
tinuous physical presence in the country. This seems to be an 
extreme construction. 

March 3, 1813,? Congress passed ‘* An act for the regulation of 
seamen on board the public and private vessels of the United 
States,’’ the 12th section of which provided that ‘* no person 
who shall arrive in the United States, from and after the time 
when this act shall take effect, shall be admitted to become a cit- 
izen of the United States, who shall not for the continued term 
of five years next preceding his admission, as aforesaid, have 
resided within the United States, without being at any time 
during the said five years, out of the territory of the United 
States.” 

While it is not unreasonable to suppose that this law was in- 
tended to apply to seamen alone, its terms embraced all aliens, and 
precluded even momentary absence from the territory of the 
United States, for any purpose whatever, without forfeiture of 
the benefits acquired by previous residence. This remained the 
law until the year 1848. In 1846, an effort was made to repeal 
the last clause of the 12th section, and a bill was introduced in 
the Senate to accomplish that purpose. It was referred to 
the Judiciary Committee, and a favorable report thereon was 
submitted by Senator Breese. The bill did not become a 
law at that time, but the following extract from the report 


1 1 Cranch C. C. 219. 2 2 Stat. at L. 809. 
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referred to is of interest as showing the sentiment of the com- 
mittee 

‘¢ The hardship complained of by this law as it now reads is 
that persons other than seamen, for whose regulation and natur- 
alization alone the law may well be supposed to have been 
enacted, have, by the courts of the country, adhering to the 
letter of the law, been deprived of certificates of citizenship, who 
had made their declaration of intention to become citizens of 
the United States in conformity with the general naturalization 
law, whose residence, business pursuits, and property are wholly 
within the United States;’ it being shown on final examination 
that after five years had commenced to run, and during their 
progress, they had been temporarily out of the territory and 
beyond the jurisdiction of the United States, sometimes with 
their own consent, in pursuit of their business, at other times 
accidentally, in the course of voyages upon the northern lakes, 
where a divided jurisdiction obtains, the line and limit of which 
is imaginary only. Cases are stated of persons engaged in large 
commercial operations, who, with their families, permanently 
reside in some of our large cities, after making their declara- 
tions of their bona fide intention to become citizens, are 
compelled to visit foreign countries for purposes connected with 
their business, but immediately returning to their homes in the 
United States, who are unable, by reason of this temporary 
absence, to show upon the final examination, that they have 
been continually during the five years within our territory, and 
are thus refused their certificates of naturalization. * * * 
All such persons could conscientiously depose that they have at 
no time within the five years, been out of the territory of the 
United States with the intention of remaining out; that the 
animus revertendi always continued. The committee think that 
the rigor of the law, if originally intended to apply to such per- 
sons and not to seamen only, might with propriety be relaxed, 
leaving it to the courts to determine upon each applica- 
tion for a certificate of naturalization, if the residence set up 
has been bona fide, with the intention of remaining, only inter- 
rupted by such and kindred circumstances to which the com- 
mittee have referred. To accomplish this, enough of the 


56 29 AMERICAN LAW REVIEW. 


section will remain after the clause in question is repealed; for 
a momentary absence, to be judged of by all the circumstances 
attending it, may not be found inconsistent with a correct legal 
idea of a continued residence as required.”’ 

Two years later, the matter again came up in Congress, and 
June 26, 1848,) an act was passed striking from the law the 
clause in question, viz.: ‘* without being at any time during the 
said five years out of the territory of the United States.’’ The 
natural inference from this action of Congress would seem to 
be that it intended to relieve the applicant for naturalization 
from the forfeiture caused by necessary temporary absence, 
unaccompanied by change of intention. But a perusal of the 
record of the debate in Congress at the time of the repeal of 
the clause does not fully confirm this view. Mr. Dickinson, 
having the bill in charge in the Senate, stated its object to be 
**to enable those individuals who had not been able to perfect 
their letters of naturalization, in consequence of being compelled 
to be absent from the United States since the notification of 
their intention, to obtain relief.’’ ? 

‘* Mr. Underwood asked whether the bill proposed that the 
time an individual might be absent from the United States, was 
to be made up by subsequent residence, prior to the granting of 
the certificate. 

‘*Mr. Dickinson replied in the affirmative. 

‘*Mr. Breese said that if the applicant for naturalization 
should be called out of the United States, and remain abroad 
four years and eleven months, that time would not be counted. 

‘* Mr. Berrien explained the law as it would stand after the 
passage of this bill, which required that the five years’ residence. 
should be completed. If the applicant for a certificate were 
absent any part of that time, it would remain for the court to 
decide whether that absence was sufficient to prevent the issuing 
of the certificate. As the law now stands, if any person, after 
notifying his intention to become a citizen, sets his foot out of 
the United States, he must go through the full term of five 
years’ residence again. Under this bill, he may be called away 


29StatatL. 240. * Congressional Globe, Ist Session, 30th Congress, p. 854. 


NATURALIZATION IN THE UNITED STATES. 57 


for a short period by business, but having filed his desire to be- 
come naturalized the court may decide that there is no sufficient 
reason for his going again over the whole term of probation. 

‘¢ The bill was then considered, and read a third time and 
passed.’’? 

In the House, Mr. Birdsall, in explaining the object of the 
bill, stated that persons who had left the United States as vol- 
unteers for Mexico, after declaring their intention to become 
naturalized, had been thus prevented from obtaining the resi- 
dence required by law. 

‘*Mr. McClernand said that those who had enlisted in the 
service of the country, and had been sent beyond its limits in 
the prosecution of the war, fell within the wording of the pres- 
ent law and were forced to lose all the time they were thus 
absent, though they had previously notified their intention of 
being naturalized.”’ 

‘¢ The bill was then passed.’’ ? 

So far as it can be gathered from the foregoing, the intention 
of Congress in repealing the clause in question seems to have 
been to conserve to the applicant for naturalization, who, in good 
faith, temporarily absents himself from the United States after 
declaring his intention, only the benefit of the time which he 
has actually spent in this country. 

But it is not believed that this apparent intention would justify 
the courts in disregarding what seems to be the plain and reason- 
able meaning of the language of thelaw. The great injustice of 
such a construction is well shown by the statement of Mr. 
McClernand, quoted above, that persons who had volunteered in 
the service of the United States and been sent beyond its limits 
in prosecution of war against a foreign nation, would be ‘* forced 
to lose all the time they were thus absent, though they had 
previously notified their intention of being naturalized.”’ 

Moreover, if the residence is interrupted by temporary 
absence, without change of intention on the part of the appli- 
cant, the logical consequence would be that he should be required 
not merely to make up the time thus lost, but to begin de novo. 


1 Cong. Globe, Id. 2 Id. 864. 
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For a residence which is once broken cannot be said to be a con- 
tinued residence, such as the law requires. 

The just rule, it is apprehended, is that suggested by Senator 
Berrien:! ‘‘If the applicant is absent any part of the time, 
it remains for the court to decide whether that absence is suffi- 
cient to prevent the issuing of the certificate.’’ In other words, 
if the facts and circumstances of the absence as shown in the 
particular case, indicate no change of intention on the part of 
the applicant, it is the duty of the court to issue the certificate, 
without requiring such time to be made up. If there is evidence 
showing an abandonment of intention, the application should be 
refused and the party should be required to begin de novo. This 
is believed to be the only construction consistent with the spirit 
of the law and with the plain import of the language employed. 

Frep Van Dyne. 


WasHINGTON, D. C. 
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FEDERAL POWER TO REGULATE INTERSTATE 
COMMERCE AND THE POLICE POWERS OF THE 
STATES. 


At the birth of our government distrust of centralized power 
found expression in the first ten amendments to the Federal 
Constitution, the American Bill of Rights. At the close of the 
Civil War the sentiment of national unity and the fear of State 
powers prompted the last three amendments. Political events 
brought about a revolution of political theory. Centralization 
received a new impetus, and, aided by the course of public 
events, has continued unchecked and almost uncriticised. 

If we examine the Federal laws and Federal decisions of the 
past few years, we will find that these increased powers have 
grown up almost entirely in the exercise of the jurisdiction given 
to the Federal government over interstate commerce. They 
have grown with the growth of commerce and the growth of the 
interests involved. The most conspicuous increase of jurisdic- 
tion in the recent past is that which has made the Federal courts 
the arena for the deplorable but irrepressible and deepening con- 
flict between capital and labor. The extent to which this 
increase had taken place became evident to the most unobserving 
during the great ‘‘ sympathy strike’ of the American Railway 
Union last summer, and it became evident also at the same time 
that a further and greater increase must inevitably follow as a 
result of the strike itself. Another conflict had taken place 
between Federal power over interstate commerce and the general 
police powers reserved to the States, and with the old result. 
‘*Power, when it has attained a certain degree of energy and 
independence, goes on generally to further degrees; ’’ and 
especially must this be so where the governmental agency exer- 
cising the power is the final judge of its extent. Could the fram- 
ers of the Constitution, keenly as they felt, after the experience 
of the Confederation, that the regulation of foreign and inter- 
state commerce should be intrusted to the general government, 
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have ever conceived that this power would be used to enjoin 
striking draymen and other workmen in the city of New Orleans, 
and that, too, through the application of a law for the prevention 
of trusts and monopolies? 

The far-reaching influence of improved locomotion as an 
agency of centralization is well pointed out by Mr. Charles 
Francis Adams. 

** Meanwhile,”’ says he, ‘* the influence of this railroad power 
upon the politics of America and the political theories at the 
base of party organizations has been very strongly defined and 
little considered. Paradoxical as it sounds, it has actually made 
that which was mistaken, right, and that which was dangerous, 
safe. The year 1830 was a year of political revolution in 
America; the friends of a strong central government went out 
of power, and a party hostile in theory to all concentration of 
governmental functions came in. It can hardly admit of a doubt 


that both parties to that bitter and memorable struggle were 
right, and it is equally true that both were wrong. Both, how- 


ever, were made right or wrong by one element which entered 
into the practical solution of the questions agitated with decisive 
consequences — an element wholly unanticipated by either side— 
the element of improved locomotion.”’ ! 

At the very beginning there was a strong feeling in the 
United States Supreme Court that the grant of power to the 
Federal government to regulate foreign and interstate commerce 
must not be construed ‘‘ so as to impair its efficacy.’’ And, 
from the time when the great Chief Justice Marshall delivered 
his opinion in Gibbons v. Ogden until now, there has been, gen- 
erally speaking, a growing tendency in the cases to strengthen 
and broaden the scope of the Federal power.? Since the 
power was put forth affirmatively for the regulation of inter- 
state transportation by railway, as it was in the Interstate Com- 


1 Chapters in Erie and Other Essays. 

2 Compare Gibbons v. Ogden, 
Brown v. Maryland, and especially 
Wilson v. Blackbird Creek Marsh Co., 
the License Cases, and New York v. 
Miln, with Robbins v. Shelby Taxing 
Dist., 120 U. S. 489, Minnesota v. Bar- 


ber, 136 U. S. 813, and Leisy v. Hardin, 
135 U. 8.100. Compare, in particular, 
the latter case, holding that a State 
may not forbid the sale of liquor in 
the original package, with the opinions 
in Peirce v. New Hampshire, one of 
the License Cases. 
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merce Act, passed in 1887,! instead of by way only of limitation 
on State action, the extension of power has been rapid. It has 
grown in two ways; by the passage of new laws and by new 
applications of old ones. This growth is due to the increasing 
multiplicity of matters that demand regulation, and, especially, 
to the growing conception of railroads as public servants and 
the growing conviction of the necessity of close governmental 
supervision. A feeling has grown up, therefore, in the courts 
and out, that, if there is no Federal statute directly to the 
point, other statutes must be stretched ‘to meet the emer- 
gency.’’ It is in this way that the Federal courts, through the 
power granted to Congress to regulate interstate commerce, 
have been enabled to reach out and take hold of the labor 
problem —to take a hand in the conflict between organized 
capital and organized labor,—a matter that belongs primarily 
to the general police powers reserved to the States. 

The first time the Interstate Commerce law was invoked to 
give Federal courts jurisdiction in conflicts between labor and 
capital was in the Ann Arbor cases,? decided in March, 1893. 
The fact that these were pioneer cases, together with the ingen- 
uity by which a statute passed to aid the solution of the railroad 
problem was made to apply in a controversy growing out of the 
labor problem will perhaps warrant a moment’s consideration of 
them. A strike was declared on the Toledo & Ann Arbor rail- 
road by the engineers and firemen for higher wages. The men 
went out March 7th, and immediately thereafter the grand chief 
of the Brotherhood of Locomotive Engineers, Mr. Arthur, sent 
to the chairmen of the local committees on eleven railroads con- 
necting with the Ann Arbor road notifying them that a legal 
strike was in force on that road and directing them to see that 
the rules of the Brotherhood were given effect. One of the 
rules declared it to be a violation of obligation for a member of 
the Brotherhood on a connecting line to ‘handle the cars of any 
road with which the Brotherhood might be at issue. Now, the 
Interstate Commerce law commands that all common carriers 
subject to the provisions of the act shall afford all reasonable, 


124 St. at Large, 879; amended 25 27., A. A. & N. M. Ry. Co. v. Penn. 
St. at Large, 855. Co., 54 Fed. 730 and 746. 
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proper, and equal facilities for the interchange of traffic between 
their respective lines. Any willful violation of the act bya 
road or its officers or agents is declared to be a misdemeanor. 

While negotiations were going forward the attorneys of the 
Ann Arbor road applied to the United States District Court for 
the Northern District of Ohio for a mandatory injunction against 
the Lake Shore railroad and some seven other connecting lines, 
their officers, agents, servants, and employes, restraining them 
from refusing to extend to the Toledo & Ann Arbor road the 
same facilities for the interchange of interstate traffic as were 
enjoyed by other lines. A preliminary injunction was issued by 
Judge Ricks on an ex parte hearing, although the general rule in 
the Federal courts has been that no injunction shall issue until 
after notice to the adverse party, and’ the roads upon which the 
order was served brought it to the attention of their employes. 
On March 17th, Judge Taft, circuit judge, issued a temporary re- 
straining order against Mr. Arthur, commanding him to rescind 
his orders to the members of the Brotherhood on connecting 
lines. 

The opinion of Judge Taft displays great ability. The Inter- 
state Commerce Act commands equal facilities for the inter- 
change of traffic between connecting lines. Lines connecting 
with the Ann Arbor road are enjoined from refusing equal 
facilities. Injunctions against corporations run to employes as 
well, and it is thus indirectly that the law is brought to bear 
against the brotherhoods of engineers and firemen, the men 
against whom, in reality, the law was invoked. Mr. Arthur is 
conspiring to make the connecting lines violate the Interstate 
Commerce law, so Mr. Arthur is enjoined too. The questions 
concerning the propriety of the injunctions cannot be discussed 
here. All I wish to call attention to is the ingenuity by which a 
law passed to restrain the greed and unjust discriminations of 
railroad corporations is applied in the service of those corpora- 
tions against their employes. 

Exactly contemporaneous with the Ann Arbor cases was the 
case of U. S. v. Workingmen’s Amalgamated Council of New 
Orleans.! In this case the Anti-Trust law was first successfully 


! 54 Fed. 994. 
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invoked against labor organizations. A strike of the draymen 
and warehousemen of New Orleans finally effected . discontinu- 
ance of labor in almost every line of business throughout the 
city, including the transportation of goods forming a part of 
interstate and foreign commerce. As the strikers were not the 
employes of a railroad, the Interstate Commerce act could not 
beapplied. In this emergency the act of 1890 was seized upon. 
In this act, commonly known as the Anti-Trust law, entitled 
«« An Act to protect trade and commerce from unlawful restraints 
and monopolies,”’ and directed against contracts and conspiracies 
for controlling the market, it is declared that ‘‘ every contract, 
combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States or with 
foreign nations ’’ shall be illegal. The statute is penal, and the 
Attorney-General of the United States is authorized to sue out 
injunctions in the Federal courts to restrain violations. 

In an opinion handed down on the very same day that Judge 
Ricks delivered his opinion in the Ann Arbor case, Judge Bil- 
lings held that an injunction would lie against the draymen and 
warehousemen of New Orleans under the provisions of this act. 
He admitted that the statute had its origin in the evils of massed 
capital, but believed that, before its final passage, the subject 
had so broadened in the minds of the legislators that ‘‘ they 
made the interdiction include combinations of labor as well as 
of capital; in fact, all combinations in restraint of commerce, 
without reference to the character of the persons who entered 
into them.”’ 

In the case of Waterhouse v. Comer,! Judge Speer declared that 
any combination of persons having the effect to defeat the pro- 
visions of the Interstate Commerce law against discriminations 
and to restrain interstate trade, is illegal. And this must mean 
that it will be illegal although the restraint be incidental only to 
the purposes of the combination. 

On the other hand, Judge Putnam, of the first United States 
circuit, in an opinion rendered February 28th, 1893, said con- 
cerning the interpretation of this statute: ‘‘ If the proposi- 
tion made by the United States is taken with its full force, the 


1 65 Fed. 149, 157. 
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inevitable result will be that the Federal courts will be compelled 
to apply this statute to all attempts to restrain commerce among 
the States, or commerce with foreign nations, by strikes or boy- 
cotts, and by every method of interference by way of violence 
or intimidation. It is not to be presumed that Congress intended 
thus to extend the jurisdiction of the courts of the United States 
without very clear language. Such language I do not find in 
the statute.’’! The law of 1890, therefore, had not received a 
uniform interpretation in the Federal courts when the question of 
its application to strikes and boycotts arose again last summer. 

In June, 1894, the general convention of the American Rail- 
way Union met in Chicago. The difficulty between the Pullman 
company and its employes was discussed, and it was decided to 
use the power of the union to compel the company to re-employ, 
on terms to be fixed by arbitration, the workmen who had left 
its service. Members of the union refused to handle the Pull- 
mancars. The railroads discharged these men from their service, 
and the Union retaliated by issuing orders to strike. Disorder 
and violence followed, but just how far the leaders were respon- 
sible for this it is impossible to sa*, The Federal courts were 
appealed to under the law of 1890, and the Attorney-General 
of the United States, who in his annual report last year referred 
to the New Orleans case as an illustration of wrongful perversion 
of a Federal statute, petitioned the courts under the same law 
for a writ enjoining the strikers from interference with inter- 
state commerce. Injunctions were granted in nearly every 
Federal court between Cincinnati and San Francisco, directed 
to the officers of the American Railway Union by name, ‘ and 
all persons combining and conspiring with them, and all other 
persons whomsoever.’’ The injunctions were violated in many 
instances, and in the contempt cases which have followed the 
Federal courts have uniformly held the Anti-Trust law properly 
invoked to give them jurisdiction. Some of the cases are yet to 
be heard. 

The opinion in the contempt case against Eugene V. Debs and 
others was handed down December 14th. Judge Woods holds, 
if the telegraphic reports are correct, that out of the interstate 


1 United States v. Patterson, 55 Fed. 605, 641. 
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commerce legislation of Congress has arisen, by necessury im- 
plication, the jurisdiction of the Federal courts to protect that 
commerce from obstruction or interference. The acts of the 
defendants are brought by the court within the definition of the 
common-law offense of purpresture, and the equitable remedy of 
injunction is therefore held to be proper.'' Again, the right 
of the Federal government to obtain the injunction is asserted 
on the ground of property rights in the mailbags. And, finally, 
the Anti-Trust law is interpreted to apply to strikes and boycotts, 
approving Judge Billings and Judge Taft, whose opinion In re 
Phelan was delivered in July.? 

Judge Woods, however, evidently believes that intimidation, 
violence or threats, were essential to constitute the unlawful con- 
spiracy. Judge Taft, on the other hand, thinks they were not. 
He believes that the acts of the strike leaders constituted an un- 
lawful conspiracy at common law by the mere combination-to 
quit work, malice being sufficiently shown by the fact that there 
was a conspiracy to quit when the men had no dispute concern- 
ing the terms of their own employment. The quitting itself, 
under these circumstances, was a sufficient overt act. ‘It is the 
motive for quitting,’’ says he, ‘‘and the end sought thereby, 
that make the injury inflicted unlawful, and the combination by 
which it is effected, an unlawful conspiracy.’’ Perhaps Judge 
Taft would not apply his reasoning to all ‘* sympathy ”’ strikes, 
but it certainly looks as if he believed that while it is lawful 
for A, B, and C to combine to quit for the purpose of bettering 
their own condition, it is malicious, and therefore unlawful, for 
them to combine to quit for the purpose of bettering the condi- 
tion of some of their fellow men. 

Let us see what unprecedented action the Federal courts were 


’ Purpresture heretofore has been 


limited in its appplication to cases of 
physical obstruction of a public com- 
mons, highway, harbor or stream. Its 
extension so as to protect the road-bed 
owned by a railway corporation is 
another expression of the feeling that 
interference with traffic is a violation 
of public right. Purpresture has been 
VOL. XXIX. 


defined as “ any encroachment upon 
real property, or rights and easements 
incident thereto belonging to the pub- 
lic, by an enclosure or erection there- 
on, which, if made upon the property 
of an individual, would be a trespass.”’ 
Wood, Nuisances (2 ed.), § 77. 
2 62 Fed. 803. 
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compelled to resort to. Injunctions were issued against the 
strikers, not upon the petition of the railroads, who suffered the 
injury to property, but upon the prayer of the Attorney-General 
of the United States, and under a law passed to prevent monop- 
olistic combinations in restraint of trade. And it has been held 
that the injunction was violated in continuing the strike after 
the process was served, apart from intimidation, threats or 
violence. To try a labor leader for contempt in violating the 
injunction is to try him for conspiracy in restraint of trade, 
which the Anti-Trust law makes a crime. And as the proceed- 
ings are for contempt he is not tried by a jury, although the 
constitution declares that ‘in all criminal prosecutions the 
accused shall enjoy the right to a speedy and public trial by an 
impartial jury of the State and district wherein the crime shall 
have been committed.’?! The labor leaders also have been 
indicted under Federal statutes for conspiracy to obstruct the 
United States mails.? 

Attention is called to these matters simply to illustrate the 
tendency of powers to increase their scope and application, and 
to show how ill prepared the Federal courts are to assume this 
new jurisdiction and to what extent Congress should go in mak- 
ing statutory provision if the jurisdiction is to be retained. I 
do not wish to be understood as criticising the acts of the Fed- 
eral judges in the great crisis of last summer. I believe that 
they acted from a high sense of public duty. Nor do I believe 
that the remedy by injunction was applied by them, as has been 
charged, because of the power of summary punishment for con- 
tempt which lay behind it. Prevention was in the minds of the 
judges, not punishment. To quote from Judge Taft in the case 
already referred to: ‘* It is only to secure present and future 
compliance with its orders that the power is given, and not to 
impose punishment commensurate with crimes or misdemeanors 
committed in the course of the contempt, which are cognizable 
in a different tribunal, or in this court by indictment and trial 
by jury.’’ In fact, the penalties inflicted by both Judge Taft 
and Judge Woods were very light. 

Nor would I criticise the action of the president in calling out 


1 Art. VI., Amend. 2 Secs. 5508, 5509, 5336 and 5536. 
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Federal troops for the suppression of domestic violence, though 
it constituted a precedent which will go far in strengthening the 
central governmental agency. The governor of Illinois, to 
whom the suppression of disorder in Chicago primarily belonged, 
failed in his duty. As the State did not act, it became necessary 
that the Federal government should. And all must applaud the 
promptness and vigor with which the Federal power acted, sav- 
ing the country perhaps from a reign of anarchy and blood- 
shed. Nevertheless, it was another step toward centralization. 
Especially is this so if the authority is to be based simply on the 
duty of the president to ‘‘ take care that the laws be faithfully 
executed,’’! aside from any provision of Federal statute. This 
has been maintained in various quarters, and the opinion of Mr. 
Justice Miller in Cunningham v. Neagle? might be cited in sup- 
port of the doctrine. On the other hand, there is a strong dis- 
senting opinion in this case by Mr. Chief Justice Fuller and Mr. 
Justice Lamar, and to the same point are various expressions by 
Mr. Chief Justice Taney and Mr. Justice Woodbury in Luther 
v. Borden,’ the Dorr’s Rebellion case. In the Pennsylvania 
whisky insurrection of 1793 United States troops were sent 
to execute the laws of the Union, but in accordance with act 
of Congress.‘ 

The constitution declares the power of Congress ‘‘ to make all 
laws which shall be necessary and proper for carrying into 
execution * * * powers vested by the constitution in the 
government of the United States, or in any department or offi- 
cer thereof.’’ Since, therefore, the president must see that 
Federal laws are faithfully executed, Congress has power to pro- 
vide him with the means necessary to a proper performance of 
the duty. “And it would appear that congressional action is an 
absolute prerequisite. In the present case, however, Congress 
had acted,.and section 5299 of the Revised Statutes, though 
intended for other conditions, exactly met the situation in 
Chicago and elsewhere. 


1 Const. Art. II, Sec. 3. v. The Insurgents of Penna., 2 Dall. 
2 135 U. S. 1. 335, and Findley’s History of the 
37 How. 1, 42, 43, 75, 79. Western Insurrection. 


41 Stat. at Large, 264. See U. S. 
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It appears to the writer to be far better to place the presi- 
dent’s authority on the statute. It isa dangerous thing to 
establish the rule that the president can execute the laws of the 
Union with military forces whenever he deems it necessary. 
The suppression of domestic violence is a duty that belongs 
primarily to the States. It is a part of their general police pow- 
ers. The constitution provides for Federal protection against 
domestic violence ‘* upon the application of the legislature, or of 
the executive when the legislature cannot be convened.’”’ On 
the interpretation of this section I will quote from Cooley’s 
Constitutional Law: ‘* This article, as has been truly said, 
becomes an immense acquisition of strength and additional force 
to the aid of any State government in case of internal rebellion 
or insurrection against lawful authority; while, on the other 
hand, by the requirement of a demand for aid, every pretext 
for intermeddling with the internal concerns of any State, under 
color of protecting her against unlawful violence, is taken 
away.’’! And the precedent is the more unfortunate because 


the real service of Federal troops in Chicago was not so much in 


insuring the uninterrupted transportation of the mails or inter- 
state freight, nor in executing the processes of the United States 
courts, as in suppressing the threatening anarchistic out- 
breaks — in putting down ‘* domestic violence.”’ 

It is evident from the way in which the courts have been 
compelled to strain the interpretation of existing Federal 
statutes that, while the Federal government has already gone 
far, it must now go farther, if we are to proceed on present 
lines, and enact laws expressly providing for such crises as that 
of last summer. Most large strikes are directed against the 
railroads, and the railroads are appealing to the United States 
courts for protection. 

The railroads appear to have been chosen by the labor leaders 
as the theater of the battle with capital. They have dis- 
covered that the public can be more immediately and vitally 
affected in this way than in any other. The strike of the Amer- 
ican Railway Union was inaugurated, not because of any griev- 
ance with any railroad, but because the leaders believed that 


! Page 206, referring to 1 Tuck. Bl. App. 3€7. 
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their power would be felt more keenly, the community of labor 
interests better demonstrated, and a more emphatic protest regis- 
tered against present industrial conditions, by reason of the 
public inconvenience and paralysis of business that are sure to 
accompany such a general interruption of traffic. The State 
courts, for reasons best known to the railroads, are not appealed 
to. It is found more convenient to invoke the remedy by in- 
junction in the Federal courts under the Anti-Trust law, and the 
eases are few in which the injunction is denied. If the courts 
are to take jurisdiction at all, they must not be left to a ques- 
tionable remedy. 

The people demand that the government secure uninterrupted 
communication between the States. But how far can Congress 
go? Statutory enactments to meet the present situation will be 
police regulations, and police powers were reserved by the Con- 
stitution to the States. 

As the Federal government was early declared to be the final 
judge of its own powers, the Federal courts, in the many con- 
flicts between the power of Congress to regulate foreign and 
interstate commerce and the general police powers reserved to 
the States, have been called upon to lay down very precisely the 
limits to the exercise of each. The determinations of the 
United States Supreme Court in the long line of cases brought 
before it, may be summarized as follows: Over subjects which 
are national in their character, and admit and require uniformity 
of regulation affecting alike all the States, the power of Congress 
is exclusive. The States cannot act even if Congress does not. 
Upon subjects of a local nature or operation, however, inaction 
on the part of Congress is not to be taken as a declaration that 
nothing shall be done with respect to them, but is rather to be 
deemed a declaration that for the time being they may be regu- 
lated by State authority. But when Congress does act, even in 
these cases, the State power is superseded. And, if it choose to 
do so, Congress may descend to the most minute police regula- 
tions. In other words, while the general police powers are in 
the States, Congress may also exercise police powers in those 
matters over which the constitution has given it control. ‘* That 
power,”’ said Mr, Justice Field, ‘* is indeed without limitation. 
It authorizes Congress to prescribe the conditions upon which 
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commerce in all its forms shall be conducted between our citizens 
and the citizens or subjects of other countries, and between the 
citizens of the several States, and to adopt measures to promote 
its growth, and insure its safety.’’ ! 

Congress may, therefore, pass laws fixing the tenure of em- 
ployment of those engaged in interstate commerce. It may 
provide for notice on leaving, and that an employé shall be en- 
titled to a hearing before being discharged. It may enact laws 
requiring full disclosure on the part of railroads of all matters 
concerning their financial condition. In fact, Congress may pro- 
vide for close governmental supervision of railways analogous to 
the way in which national banks are now supervised, or in other 
ways. And, so far as they affect interstate commerce, Congress 
may enact laws fixing the legal status and responsibility of labor 
organizations and their officers. 

As affirmative regulation of railways by the Federal govern- 
ment was first called for because of corporate greed, Federal 
legislation thus far has been directed chiefly to freight charges 
and discriminations. The question of regulating the relations of 
railways to their employés received some attention during the 
railway strike of 1877 and the telegraphers’ strike in 1883, but 
nothing was done by Congress. Indeed, congressional action 
would, at that time, have been probably considered as a remedy 
too radical and dangerous. 

We find, then, that through this jurisdiction, Federal powers 
have constantly extended themselves, that the extension is going 
on to-day, and that, if the railroads are to continue on their 
present basis, a still more rapid extension will take place in the 
immediate future. Indeed, the present popular feeling will 
support the closest governmental supervision. 

What effect would the nationalization of railroads have on 
‘this development? It doubtless appears to the reader at first 
blush that this step would involve an enormous increase of 
Federal powers rather than a diminution of them. A considera- 
tion of the principles on which the power rests, however, will 
make it clear that, while Federal activity would increase, the 
encroachment on the police powers of the States would be 


1 Mobile v. Kimball, 102 U. 8. 691. 
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stopped. The regulation of Congress would be grounded on 
ownership, instead of upon a Federal power that is exercised in 
antagonism to State powers. The question of the checks and 
balances of government would not come in at all, any more than 
it does in the mail service, conducted by virtue of the constitu- 
tional authority ‘* to establish post-offices and post-roads.”’ 

For Congress to fix the tenure of office of its own public 
servants is an altogether different thing than for the Federal 
courts, in the exercise of jurisdiction over interstate commerce, 
to set the limits to the activity of organized labor, laying down 
rules which thereby become a part of the common law of the 
land, and thus influencing the whole question of labor and 
capital, whether it has any connection with interstate commerce 
or not. The whole doctrine of the remedy by injunction as 
applied in conflicts between capital and labor, a most alarming 
extension of an equitable writ designed for the protection of 
private property, has developed in the Federal courts. A stricter 
rule of law must be applied where the protection of interstate 
commerce is involved than would be proper or wise in conflicts be- 
tween labor and capital where the business is not of a quasi-public 
character. Federal courts, haying in mind the public nature of 
the business interfered with, are led to apply rules of law whose 
tendency is to limit greatly the activity of organized labor. For 
illustration I will cite the opinion of Judge Taft in In re Phelan, 
where he lays down a rule which makes every strike unlawful 
where the dispute is not over the terms of employment of the 
strikers themselves. Would we wish to see such a rule applied 
by State courts in labor troubles generally? Yet Judge Taft’s 
opinion has already had its influence on the common law of the 
subject. Judge Speer holds that every combination to strike is 
unlawful if the transmission of interstate trade is thereby inci- 
dentally interrupted ; and Judge Jenkins, who has, however, been 
reversed by the Circuit Court of Appeals, enjoined the employés 
of the Northern Pacific Railroad from ‘‘so quitting the service 
of the receivers, with or without notice, as to cripple the prop- 
erty or prevent or hinder the operation of the road,’’ and that 
too without basing his action on statutory grounds. 

{ am not sure but government ownership and operation of 
railways is to follow as a natural evolution of the conception that 
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has already grown up among the people and in the courts. At 
the bottom of the strike decisions in the Federal courts is the 
idea of a violation of public rights. ‘* The railway is a great 
public highway,”’ said Judge Jenkins. The rights of employés, 
therefore, are subordinate to the rights of the public, and 
must yield to the public welfare.’’ ! 

Perhaps, however, the next step in the evolution of the public 
rights idea would be the establishment of a permanent strike 
commission, such as thatadvocated by Mr. Carroll D. Wright, hav- 
ing powers and duties analogous to those of the Interstate Com- 
merce Commission. The suggestion has not yet taken a form 
definite enough to enable one to predict just what the effects of 
establishing such a commission would be on the questions indi- 
cated in this paper, although it is pretty certain that it cannot 
prove a solution of them. 

Our government is one of elaborate checks and balances. In 
order to constitute a check on Federal powers, which, as Madison 
said in the Federalist, are of an encroaching nature, the framers 
of the constitution took care to reserve to the States general 
police powers, ‘‘ including nearly all that touched the interests 
of the people in their ordinary. business relations and in their 
family and social life.’ Slowly, but steadily and inevitably, one 
after another of these police powers is being brought within the 
limits of Federal jurisdiction. 

If we are to recognize the ceaseless accumulation of power in 
the central governmental agency as an inevitable development and 
the ultimate destruction of the State autonomies as a public 
good, we may congratulate ourselves that the evolution is pro- 
ceeding in that direction. But if, on the other hand, we wish to 
preserve as far as possible and as long as possible, that nice 
balance of powers between the nation and the States which lies at 
the base of the structure of our government and which our fore- 
fathers believed to be essential to its security, is it not time that 
distrust of the encroachment of Federal powers again find 


expression? Hersert B. SHOEMAKER. 
UNIVERSITY OF COLORADO, 
BouLpERr, CoLo. 


1 Farmers Loan & Trust Co, v. N. P. Ry. Co., 60 Fed. 818. 
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THE INCOME TAX: IS IT CONSTITUTIONAL? A RE- 
JOINDER. 


Whatever objections there may be on grounds of equity, or of 
policy, to an income tax, I think its constitutionality can hardly 
be successfully assailed. 

The constitution distinguishes taxes, impliedly, into two classes, 
direct and non-direct. Of the former it says, ‘* Representatives 
and direct taxes shall be apportioned among the several States 
which may be included in this Union according to their respec- 
tive numbers.’’ Authorizing Congress to ‘‘ lay and collect taxes, 
duties, imposts and excises,’’ it adds, ‘* but all duties, imposts 
and excises, shall be uniform throughout the United States; ”’ 
thus grouping ‘‘ duties, imposts and excises’’ together as non- 
direct taxes. 

As to the tests for ascertaining what tax shall be deemed 
direct, the constitution furnishes no other than is found in the 
provision, ‘‘ No capitation or other direct tax shall be laid unless 
in proportion to the census hereinbefore directed to be taken.”’ 
A capitation tax is, then, a direct tax. That there might be 
direct taxes other than poll taxes, is adumbrated in the words 
‘* or other direct tax.’’ What other? Here is the cruz. 

In a certain sense, all taxes are direct taxes. A poll tax con- 
stitutionally designated to be a direct tax, is in practice a tax on ‘ 
an adult male, because he is an adult male. It might be a tax 
on a minor as well as an adult, on a female as well as a male, 
on a citizen or on a domiciled alien. 

A land tax is a tax, not on the land but on the owner of it, 
qua owner, or at least it can be made so, as the remedy for the 
collection of it shall be one in rem or in personam. No consti- 
tutional lawyer would doubt that if Congress, imposing a tax on 
land ownership, provided for the collection of it from any prop- 
erty of the owner, as well as from the land itself, the tax would 
still be a direct tax, subject to the nate of apportionment among 
the States by population. 
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Now, instead of owning land, let us suppose that A. owns 
bonds, or stocks, or watches, or carriages, and that a tax is laid 
upon him with respect to this ownership. Such a tax might be 
made collectible out of the things on account of which the tax 
is imposed, or out of any other thing. No one would think of 
founding the classification on the sources of compulsory pay- 
ment. As under the guidance of the Supreme Court of the 
United States, we have called a tax with respect to land, a direct 
tax, are we then to call a tax with respect to carriages, horses, 
watches, bonds, a direct tax? The essential similarity of the 
taxes might justify us, but that court has, in Hylton v. The 
United States, distinctly told us that the tax on carriages is not 
a direct tax. 

Suppose, now, ataxonimports. Whatissuchatax? Is itany 
more than a tax on him who owns the goods at the moment of 
importation, and because of the importation? That the tax is 
enforceable only in vem, would be only an unessential incident. 
If the owner has other property in the United States, the law 
might provide for a seizure of any such property, as a means of 
securing the payment of the tax. The character of the tax 
could not be varied by this means. Are we then to term a tax 
on imports a direct tax, and pronounce all the tariff laws from 
the beginning unconstitutional, because they have not heeded 
the law of apportionment among the States according to popu- 
lation? 

Suppose a tax on isolated acts, such as the collection of a 
check, the enforcement of a deed, a bond, a promissory note, 
What is such a tax but a tax on the person who holds and wishes 
to enforce the check, etc.? The payment of the tax mani- 
fested by a stamp, is the pre-condition to the enforcement 
of the instrument, but the tax when paid is a tax on the 
person gua enforcer of the rights attached to the possession of 
the instrument. Are we then to call this a direct tax and to 
denounce as void the stamp duties imposed by Congress from 
time to time, because they were not apportioned among the 
States? Between the isolated transactions for whose completion 
stamps are required to the vast number of acts constituting 
what is called the practice of a profession, a manufacture, or a 
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trade, there is no wide interval. If a tax is put on a man, for 
the privilege of carrying on a business, of being a broker, an 
auctioneer, a merchant, the tax is still upon him, with respect 
to these special forms of activity. In a sense it is a direct tax. 
It falls on the man, because he repeatedly does the acts the 
doing of which constitutes him an auctioneer. But are we to 
infer that all such taxes are unconstitutional unless they are 
apportioned among the States? 

Now, instead of taxing men because they pursue vocation a 
or b, let us suppose that the law taxes men because, whether 
from vocation @ or 6, or from no vocation at all, they have an 
income of $4,500 per year. In a sense this is a direct tax. 
But is it any more direct than the tax on businesses; the tax on 
deeds, notes and bonds; the tax on carriages, horses, or other 
chattels? 

While then it is true that, considered with regard to intrinsic 
quality, there is no important difference between the tax on men as 
men, or as owners of land, carriages, horses, bonds; or as doers 
of isolated business acts, or of such repetitions of acts as are 
said to constitute a business, trade or profession; or as earners 
of a given amount of income, — the constitution itself compels us 
to distinguish between what it terms direct taxes, and the taxes 
which are not direct. 

Where shall the distinction be drawn? None will be scientific. 
The adoption by the Supreme Court of the practical test is 
certainly sensible. It is safe to adopt the criterion that the con- 
stitution-makers did not intend to enforce the law of apportion- 
ment upon such subjects as, under such law, could not be 
equitably taxed. There is no reason that a man in South 
Carolina should not pay as much tax upon his manhood, as a 
man in Pennsylvania. Doubtless the framers of the constitution 
thought that, in a rough way, at least, the land in any States would 
be valuable in proportion to their populations, or that the popu- 
lations of the States would ultimately be roughly proportional 
to their areas. They may have been and have been mistaken in 
this. Populations are not proportional to area; and besides the 
citizens of some States own not only the land of their own 
States, but a great part of the land of other States. Whatever 
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the thought of the makers of the constitution — and it cannot now 
be distinctly reproduced — the solution of the Supreme Court 
is as feasible as any, and we hardly think that the rule of appor- 
tionment will be extended to taxes of other classes than on heads 
and on land. 

The writer in the November—December number of the Review 
seems to be scandalized by the non-apportionment of the income 
tax between the States. He admits that the States are very 
unequal in wealth, but he desires that a tax on incomes should 
be imposed upon the earners of them not proportionately to their 
several incomes, but proportionately to the population of their 
several States. If New York has six millions of people with an 
average of $600 income, and Virginia has a population of one 
million with an average income of -$300 per annum, he desires 
that the constitution should compel each Virginian to pay twice 
as much tax upon his income as each New Yorker! It is to 
avoid such iniquities as this, doubtless, that the Supreme Court 
adopted the rule that only head taxes and taxes on land should 
be deemed direct taxes. Any other construction would have 
made the constitution insufferable. If New York uses five times 
as many stamps per man as Virginia, New York must pay five 
times as much stamp tax. If New York is five times as rich, 
man for man, as the citizens of Virginia, why should her citizens 
not pay five times as much tax? 

If the State is beneficial to men only gua men, and not as busi- 
ness men, as earners, or as owners, it would be quite right to tax all 
men equally, since all would share equally the advantages of the 
government. But it seems too late to lay down such a proposi- 
tion as this. The State is worth more or less to men, as they 
have greater or less earning power to which it may secure oppor- 
tunities; as they have more or less property, as they are more 
or less industrially active. How then can it be contended that 
men should pay the same taxes with respect to income, despite 
inequalities of income; or that groups of men of the same size 
called States, should pay the same taxes with respect to income, 
despite the inequality of the aggregate incomes of these groups? 

If it is true that New York has 40 per cent of all the men in the 
Union who have incomes above $4,000, why should these men of 
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New York not pay 40 per cent of the entire tax paid on incomes 
above $4,000? 

If New York has, proportionately to population, three times as 
many carriages as Virginia, why should not the former State pay 
three times as much tax as the latter? What more iniquitous 
than to insist on an apportionment of the tax according to 
population ? 

That inequalities will be worked out by any system of taxa- 
tion is inevitable. A standing grievance of the South has been 
that the tariff laws enacted for Northern manufacturers have borne 
heavily on it. They have borne heavily on it. But few in the 
north have satisfied themselves that such tariffs are unconstitu- 
tional. We cannot persuade ourselves that the remedy for the 
income tax is the adoption by the courts of an unworkable 
interpretation of ‘‘ direct taxes.’’ 


N. Trickett. 
Dickinson SCHOOL oF Law, 


CARLISLE, Pa. 
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NOTES. 


** Courts should pay their debts if nobody else does.’’ — Caldwell, J., 
in Dow v. Memphis &c., R. Co., 20 Fed. Rep. 260, 269. 


Unanmity or Vervicts.—The Law Journal (London) recently 
took the opinions of six leading members of the bar on the subject of 
the unanimity of verdicts. Four of them were strongly opposed to 
giving a majority the power to return a verdict, and two thought that 
the power might be conferred, but only in civil cases. Some of them 
pointed out that the absence of the necessity of unanimity would tend 
to render the deliberations of the jurors more careless and perfunctory. 


wHo Steat THE THuNnpDER or CocnsEL. — The observations of 
the New York Law Journal in palliation of the conduct of judges who, 
in writing their opinions, steal the thunder furnished by the successful 
counsel in their briefs, are worthy of note. The custom is not neces- 
sarily a bad one, provided due credit is given. It is a compliment to 
the lawyer whose argument is appropriated by the judge, even where 
credit is not given; but the judge could greatly enhance the compli- 
ment by yielding honor to whom honor is due. The literary plagiarist 
who steals and condenses the copyrighted writings of other authors, 
reduces them to a small compass, and gets them out under his own 
name under the pretense of their being original productions, and by 
that means not only steals the goods of the original writer but uses 
them to destroy his market, — stands on a totally different footing. 


Tramp Corporations.— The tramp corporation is being illustrated 
every day by the incorporation of all sorts of persons in New 
Jersey under the laws thereof, for the purpose of doing business not 
in New Jersey, but somewhere else. The greatest wholesale dry 
goods house in the world, located in the city of New York, was formerly 
a New York partnership, but it has latterly found it more convenient 
to become a New Jersey corporation. But the most monumental tramp 
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corporation which has come to our attention is a corporation called the 


‘Sharon Estate Company ’’ which is described as follows in the New 
York Law Journal :— 


Articles of incorporation of the Sharon Estate Company have been filed in 
the office of the Hudson County Clerk in Jersey City. The company will begin 
business at once with a capital of $8,000,600, of which $4,000,000 is paid in. 
The objects of the company, as stated, are extensive, and many channels of 
trade are embraced in the undertaking. Business is to be conducted in all 
States and territories in the United States and in foreign countries. The 
company proposes buying, constructing and maintaining ferries, wharves, piers, 
storage warehouses, improving property, buying and storing water for irriga- 
tion, manufacturing and mining purposes, constructing canals, reservoirs and 
drains, conducting a pomological, horticultural and agricultural business; build- 
ing, buying and operating stcam and sailing vesscls for use in foreign trade of 
all characters. The projectors of this scheme are: Charles W. Pierson, of 
New York; Francis G. Newlands, of Reno, Nev.; William C. Gulliver, Henry 


B. Laidlaw, Darius O. Mills, Frederick H. Sharon, Harvey A. Harrold, of New 
York, and J. Milton Ferry, of Bayonne. 


A Discrepitep anp Distrustep Jupicrary.—In proof of the fact 
that the people of California do not trust even the integrity of their 
judges, we subjoin an extract from an address of the ‘‘ Citizens Non- 


partisan County Committee,’’ of San Francisco, issued to the voters 
prior to the recent election :— 


The administration of the law affords no redress. Embarrassing techni- 
calities besct all indictments against criminals who have political influence. 


Trials are delayed until witnesses disappear, and criminals are acquitted by 
sympathetic or venal juries. 


In civil cases verdicts are bought, but jury-bribers are seldom convicted; 
dishonesty in office commands the tribute of a smile. 


The moral blight has reached the Bench, and the office of Judge is open to 
such as are ready to pave with gold the road to a nomination. 


We add the statement that this address was signed by many of the 
very best citizens of San Francisco, and that in the imputations which 
it casts upon the administration of justice in that city, it does no more 
than echo the charges made every day in the local newspaper press. 
It is a fact, discouraging to honest lawyers who endeavor to make a 
living in that city by the practice of their profession, that in order to 
practice the law successfully it is necessary for a lawyer to have what 
is called a ‘‘ political pull.’’ It is said that one great corporation keeps 
upon its list of regularly employed attorneys a fellow nominally a 
lawyer whose business is simply witness-coaching and jury-fixing. 
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Keerrine mw Frve Lancuaces.— The Charlotte Observer (N. C.) 
says: 


Judge Walter Clark certainly knows how to be silent as well as when to 
speak. When Mr. Pulaski Cowper’s letter came out, a certain person called on 
Judge Clark in regard to it. The latter told him that when indorsed by the 
Populists he had stated his position in terms so plain and unmistakable that no 
man could misunderstand him; that subsequently both the Democratic and 
Republican conventions had indorsed him, and now he had nothing to say and 
the people could speak their will at the polls. From motives of his own the 
person still insisted that a letter should be written. Judge Clark instantly 
“caught on”’, and is reported to have said, fixing his eyes on his visitor, “I 
understand five different languages and I know how to be silent in each of 
them.’? As a consequence he has received over 250,000 votes, over 100,000 
more than this State has ever cast for any other man. 


‘* A Successive OnsLaucnut or Icnommious Swear.’’— In San Fran- 
cisco, there are a great many Japanese boys who find employment as 
waiters and servants, whereby to raise the means to prosecute their 
studies in the schools or in the State University. They are high-minded 
and honorable young men, and exhibit, even in their lowly employments, 
the honorable spirit which characterizes their gallant race. But some- 
times they encounter opposition or get into trouble, and appeal to the 
authorities for vindication. These appeals are written in a curious 
English, which, while exhibiting a vocabulary as copious as that of 
Shakespeare, are couched in anidiom which irresistibly places the reader 
in a state of captivity to his risible nerves. The following (omitting 
the signature) was written by a Japanese student, serving as a waiter 
at the club rooms of the San Francisco Bar Association :— 


536 Stevenson St. 
City. 
Dr. Taylor Mar. 14th., 1894. 
The President of San Francisco Bar Association. 

Mr. President: The spirit of pride and the esteem of honor which charac- 
terize our countrymen oblige me to write afew words to you regardless of the 
penalty for the obtrusive intrusion upon your precious attention. 

To-day I went to the club to get my wages and met with the steward Mr. 
John at theentrance. He stepped back a few paces and checking my way 
ordered me to leave there with many repetitions of abominable oaths which a 
man of some honor can’t restrain his passion from revolt on such a violent 
shower of curse. 

Anger was beyond my control and involuntarily I returned my share of com- 
pliments; upon which he snatched the potato-masher and was brutal enough 
to give me two severe blows on my person and inflicting quite painful injury. 
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Through all this affair 1 was never offensive; when I went there to demand 
the money to which I am entitled he unjustly enjoined me to get out; that is 
an unreasonable movement and cannot fail to hurt a man’s feelings. 

What! without being satisfied with that insult made my blood boil and the 
veins burst with successive onslaught of ignominious swear. My returning 
was completely excusable, for to be indifferent to such an ignoble treatment 
denotes the one is a stranger to the sense of honor; and so he ought to have 
relished it with abashed submission. And what again! the tongue the coun- 
tenance was not capable enough to wreak his savage fury and then resorted to 
that final step of violence as though I was a mass of clay insensible to dis- 
grace and to pain. - 

I could not reconcile myself to forgive him for such a cruel assault and would 
have avenged the injury with the same weapon he wielded, to my full gratifica- 
tion, if otherwise a bystander meddled in and forced my highly strung nerves 
down to ordinary coolness. 

However I have no thought to let his brutality hide from the eye of the 
right and just and so I have taken some trouble to write these lines, and ask 
you to glance over it once. : 

Very Respectfully, 
Your obedient servant. 
J. N. 


Recetvers OF MounicipaL Corporations. —It is well known that, 


by the principles of the ancient common law, upon the dissolution of a 
corporation, its real property reverted to its donors or grantors or their 
heirs, and its personal property escheated to the king. This principle 
had its origin at a period when most of the existing corporations were 
municipal in their character. The principle still obtains to some extent 
in its relation to municipal corporations. In respect of donations of 
land to a municipal corporation for a particular public use, where the 
use entirely fails, or where the corporation attempts to divert the land 
to a totally different use, then, according to a well-known principle, the 
title reverts to the donor or his heirs. In respect of their duties and 
trusts, many municipal corporations occupy before the law the dual 
position of public and private corporations: public corporations in 
respect of their public duties and in the management of the property 
which they hold for the purpose of discharging those duties; 
and private corporations in respect of duties which are regarded as 
not being in the nature of public or governmental duties, but 
rather in the nature of convenient business operations assumed 
and performed for the benefit of their citizens distributively, 
or such of them as may apply for the service and pay the 
prescribed fees. The property which they hold for the purpose of car- 
rying out public or govermental duties cannot be subjected, by any 
VOL, XXIX. 6 
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species of judicial process, to the payment of their debts.!_ Upon this 
subject the authoritative declaration of the Supreme Court of the United 
States is as follows: ‘* Property held for public uses, such as public 
buildings, streets, squares, parks, promenades, wharves, landing-places, 
fire-engines, hose and hose-carriages, engine-houses, engineering instru- 
ments, and generally everything held for governmental purposes cannot 
be subjected to the payment of the debts of the city. Its public character 
forbids such an appropriation. Upon the repeal of the charter of the city, 
such property passed under the immediate control of the State, the power 
once delegated to the city in that behalf having been withdrawn. The 
private property of individuals within the limits of the territory of the 
city cannot be subjected to the payment of the debts of the city except 
through taxation. The doctrine of some of the States, that such prop- 
erty can be reached directly on execution against the municipality, has 
not generally been accepted. The power of taxation is legislative, and 
cannot be exercised otherwise than under the authority of the legisla- 
ture.’?? The announcement of these propositions prepared the way 
for the conclusion of the court, which was that ‘‘ taxes levied according 
to law before the repeal of the charter, other than such as were levied 
in obedience to the special requirement of contracts entered into under 
the authority of law, and such as were levied under judicial direction 
for the payment of judgments recovered against the city, cannot 
be collected through the instrumentality of a court of chancery 
at the instance of the creditors of the city. Such taxes can only 
be collected under authority from the legislature.’’* Previous 
decisions had prepared the way for this conclusion. In one of 
them, which is regarded as a leading case, the plaintiff had recov- 
ered judgments against a municipal corporation upon certain bonds 
issued by it, and had failed to obtain satisfaction through several writs 
of mandamus directed against its officers, in consequence of certain 
nullifying State legislation. In this condition of things, he filed a bill 
of equity in the Circuit Court of the United States, showing very 
clearly that he had exhausted his remedy at law, and praying that a 
decree might be made subjecting the taxable property of the citizens of 
the corporation to the payment of his judgments, and that the marshal 
of the United States for the district might be empowered to seize and 
sell so much of it as might be necessary, and to pay over to him the 


1 Indianapolis &c. R. Co.v. Indiana- 472, 501; obeyed reluctantly in Garrett. 


. polis, 12 Ind. 620; Davenportv. Peoria v. Memphis, 5 Fed. Rep. 860, where a 
&c. Ins. Co.,17 Iowa, 276; Schaffer dissenting opinion was written by Mr. 
v. Cadwallader, 36 Pa. St. 126. Circuit Judge Baxter. 


2 Merriwether v. Garrett, 102 U. S. 3 Merriwether v. Garrett, supra. 
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proceeds of the sale. This involved the power to seize the private 
property of the inhabitants of a municipal corporation for the payment 
of its public debts, which, as is well-known, is done in some of the 
New England States. The court held that this could not be done.? 
Another decision of the same court, having the same general trend, 
was a bill in equity by certain holders of bonds issued by what was 
called the Board of Levee Commissioners of the levee district of cer- 
tain parishes of the State of Louisiana. The board thus described was, 
under its governing statute, a quasi-corporation, with authority to issue 
the bonds held by the plaintiffs and to provide for the payment of inter- 
est and principal by taxes levied upon the real and personal property 
situated within the district. The bill alleged a failure to levy those 
taxes and to pay the interest on any part of said bonds. It also alleged 
that the persons duly appointed levee commissioners had pretended to 
resign their offices for the purpose of evading this duty, and that the 
complainants had applied in vain to the judge of the Circuit Court of 
the State of Louisiana, authorized to levy a tax on the alluvial lands to 
pay the bonds in case the levee commissioners failed todoso. The 
relief prayed for was that the levee commissioners be required to assess 
and collect the taxes necessary to pay the bonds and interest, and that 
if, after a reasonable time, they should fail to do so, the district judge 
be ordered so to do. There was also a prayer for a general relief. No 
judgment at law had been recovered on the bonds, nor had any attempt 
been made to collect the interest due upon them by suitin any court of com- 
mon law jurisdiction. Mr. Justice Bradley at circuit dismissed the bill,? 
and his decision was affirmed by the Supreme Court of the Umted 
States on appeal. In giving the opinion of the court, Mr. Justice Mil- 
ler, among other things, said: ‘‘ The power we are here asked to exer- 
cise is the very delicate one of taxation. This power belongs in this 
country to the legislative sovereignty, State or national. In the case 
before us the national sovereignty has nothing to do withit. The power 
must be derived from the legislature of the State. So far as the present 
case is concerned, the State has delegated the power to the levee com- 
missioners. If that body has ceased to exist, the remedy is in the leg- 
islature, either to assess the tax by special statute or to vest the power 
in some other tribunal. It certainly is not vested, as in the exercise of 
an original jurisdiction, in any Federal court. It is unreasonable to 


1 Rees v. Watertown, 19 Wall. (U. United States v. Treasurer, 9 Am. 
8.) 107; overruling Welch v. St. Law Reg. (N. 8.) 415. 
Genevieve, 10 Am. Law Reg. (N. s.) 2 Heine v. Levee Commissioners, 1 
512; distinguishing Supervisors v. Woods (U.S.), 247. 
Rogers, 7 Wall. (U. S.) 175, and 
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suppose that the legislature would ever select a Federal court for that 
purpose. It is not only not one of the inherent powers of the 
court to levy and collect taxes, but it is an invasion by the judi- 
ciary of the Federal government of the legislative functions of the 
State government. It is a most extraordinary request, and a com- 
pliance with it would involve consequences no less out of the way 
of judicial procedure, the end of which no wisdom can foresee.’’! 
Still earlier the same court had held that the holder of bonds issued by 
a municipal corporation, who has recovered a judgment at law upon the 
same, cannot proceed by bill in equity to compel the levy of a tax which 
the corporation was bound to levy to pay the judgment ; but the court 
put its ruling upon the ground that the remedy was to proceed by man- 
damus against the officers of the corporation.? At a later day the court 
reviewed all the previous decisions, above referred to, and re-affirmed 
the proposition that the levy and collection of taxes, though they are to 
be raised for the satisfaction of judgments against counties or towns, is 
not within the jurisdiction of a court of equity. The court held that 
the fact that the remedy at law by mandamus for levying and collecting 
taxes has proved ineffectual, and that no officer can be found to per- 
form the duty of levying and collecting them, is no sufficient ground of 
equity jurisdiction. In the opinion of the court the principle was the 
same where the proper officer of the county or town had levied the tax 
and no one could be found to accept the office of collector of taxes. 
This fact gave no jurisdiction to a court of equity to fill that office or 
to appoint a receiver to perform its functions. The inadequacy of the 
remedy at law —so the court reasoned — which sometimes justifies the 
interference of a court of equity, does not consist merely in its failure 
to produce the money, a misfortune often attendant upon all remedies, 
but that, in its nature and character, it is not fitted or adapted to the 
end in view, — holding that in this sense the remedy at law, applied to 
the subject-matter under consideration, was as adequate as any remedy 
which it was competent for a court of equity powers to give.® 


1 Heine v. Levee Commissioners, 19 observation that, in the light of later 
Wall. (U. 8.) 655,661; approvedin decisions, it is very doubtful whether 
State Railroad Tax Cases, 92 U. 8. the court would follow it at the pres- 


575, 615. ent time. We refer to the case of 
2 Walkley v. Muscatine,6 Wall.(U. Supervisors v. Rogers,7 Wall. (U. 8.) 
8.) 481. 175, where an order was made by 


® Thompson v. Allen Co.,115 U.S. the Supreme Court of the United 
550. In this line of decisions thereis States, appointing the marshal of 
a single decision which must be dis- the United States as a commissioner, 
tinguished, and distinguished with the with power to levy a tax upon the 
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A Wi Tarrooep on THE Bopy or tHE Deceasep.— La Tribune 
says: ‘‘Not long ago there died in Mexico a miser of the name of 
Moneche. His relatives then petitioned the authorities to prohibit the 
interment of the body; for the deceased, too miserly to use ink and 
paper, had tattooed his will all over his chest with some red pigment. 
The court, however, decreed that the remarkable ‘ human document’ 
should be copied, and the copy duly attested in the presence of four 
witnesses. This posthumous will was declared to possess the same 
legal value as any other will.’’ A reading of the above suggests the 
inquiry why they did not preserve the original, by cutting the parch- 
ment on which it had been tattooed, from the dead miser’s breast, the 
same as Shylock proposed to cut the pound of flesh from the breast of 
the young Venetian merchant. 


Tue OBLIGATION OF THE StaTE TO INDEMNIFY PeRsons WHO ARE 
Wroncrutty Accusep or Crime.— Some time ago we took the position 
in this publication that, on the simplest principles of justice, the State is 
bound to indemnify a person who is wrongfully imprisoned or punished 
upon an accusation of crime. The New York Law Journal differed with 


us on the question, and did not regard such a proposition as practicable. 
We reiterate our confidence init. A person who is wrongfully imprisoned 
is wrongfully imprisoned or punished for the public benefit. He is amartyr 
to the defects which exist in the administration of the judicial system, and 
he suffers martyrdom for the protection of society. Society, therefore, 


ought to indemnify him. It is an immeasurable outrage that one 
member of the community should be compelled to suffer gross wrongs 
for the benefit of the rest without the rest indemnifying him, when the 
fact is discovered and proved that he has been compelled so to suffer. 


taxable property of a county, to pay 
the principal and interest upon cer- 


pal and interest of these bonds was 
specifically enjoined upon the board 


tain bonds issued by the county, the 
payment of which had been refused. 
But the exercise of the power was 
justified by the court under a pro- 
vision of the code of Iowa, to the 
effect that the court may appoint a 
person to discharge the duty enjoined 
by its peremptory write of mandamus 
when the defendant refuses to perform 
it. The court said: ‘The duty of 
levying the tax upon the taxable prop- 
erty of the county to pay the princi- 


of supervisors by the act of the legis- 
lature that authorized their issue, and 
the appointment of the marshal as a 
commissioner in pursuance of the 
above section is to provide for the 
performance of this duty where the 
board has disobeyed or evaded the 
law of the State and the peremptory 
mandate of the court.’’ 

This language is quoted in Rees 
v. Watertown, 19 Wall. (U. S.) 107, 
117. 
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It may be said that such a person has an action for damages against 
the prosecutor for the false imprisonment or the malicious prosecution. 
There are several answers to this. The prosecutor may be insolvent, 
and the action for damages may therefore be futile. The plaintiff in 
such an action cannot recover where the prosecutor proceeded without 
malice, as is often the case, and upon probable cause, which is more 
frequently the case. It is the duty of the State, through its official 
agencies, to investigate carefully the grounds of any criminal accusation 
brought against a person, and before holding him to answer and impris- 
oning him in default of bail or otherwise ; and the State undertakes to 
do this. If the State fails to carry out this undertaking in such a 
manner that an innocent man is imprisoned and punished, then, upon 
proof of that fact, the State ought to indemnify such person. Who or 
what is the State? The State is the aggregate body of citizens who 
compose the political community called by that name. The idea that 
one of this aggregate body of citizens shall be humiliated, degraded, 
imprisoned, destroyed, for the benefit of the rest and without indemnity 
is an idea both wicked and monstrous. Pointis given to what we say by 
the following sketch, taken from a New York paper called the City Vig- 
ilant, showing how an accused but innocent person may suffer at the 
hands of the law:— 


One of the impressions first received concerning the government of this Com- 
monwealth is one of admiration for the breadth and fullness of its charity. A 
man or woman who will visit the city prison of New York, and learn exactly 
what treatment is there received by untried prisoners will lose some of this 
early admiration, and will learn how the intention of a just law may be per- 
verted. One woman’s story, which is a common one, will illustrate the need 
of reform. She was a governess in this city, was barely twenty-two years old, 
and had been living in the house of a gentleman who engaged her to teach his 
daughters. One day one of her pupils complained of having lost a valuable 
ring, and when search was made for it, it was found in a drawer of the gover- 
ness’ dressing-case. She was accused of having stolen it. She protested that 
she had never seen the ring anywhere excepting upon the owner’s hand, but as 
she could not explain its presence in her drawer, she was arrested, charged 
with theft, and imprisoned in the Tombs, where she waited for her trial. This 
young woman was poor, friendless, and a stranger in our city. She knew noth- 
ing of our laws and punishments, but somewhere she had heard the fable that 
the law presumes all persons to be innocent until they have been proved 
guilty. She endeavored to be brave and logical, even in that dark hour, for 
her faith in the existence of human justice had not yet been shaken. It soon 
began to waver. She knew the necessity of punishment for crime, but she 
doubted the justice of imprisoning persons who were only accused, and not 
convicted of wrong in this stopping-place for convicts. She was afraid in 
prison, because she was surrounded by people familiar with every offense 
known in the category of crime. All the women of each corridor were forced 
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to leave their cells every morning, and compelled to remain all day ina common 
sitting-room. While she was in the Tombs she had not one mouthful of solid 
food excepting bread, for she had no money with which to purchase meals out- 
side the prison. She had bread and coffee for her breakfast, bread and soup 
ior her dinner, and bread and teafor her supper. A convict in the State prison 
has his daily portion of meat, and has better air and better sleep than have the 
innocent men and women in the Tombs. 

Our governess had little mental or physical rest. Sometimes one or two 
other prisoners were placed in the cell with her at night. As each cot could 
hold but one person, many prisoners were compelled to sleep upon the stone 
floor of the building. The drunken cries and profanity in this tomb of justice 
made night hideous. Among the coarsest cruelties perpetrated in the name of 
human charity are the visits of strangers to prisoners who were waiting to be 
tried. Our prisoner was eager for the stigma of suspicion to be removed 
from her, yet every day it was perpetuated and advertised by strangers who 
came and looked at her, and from whom she had no escape. People who saw 
the governess’ face in the Tombs remembered her as a criminal, and not as one 
whom the law “‘ presumed ”’ to be innocent. Among those who had visited her 
and who doubtless desired to help her, was the superintendent of a Sunday- 
school. He came with a camera to take a picture of the Tombs sitting-room 
and all its unhappy occupants. He wished to show this picture as one of a set 
when he delivered a lecture in his church on “Crime and its Penalties.’’ She 
covered her face and cried out that she would not submit to such a humilia- 
tion. He argued that if she were innocent she need have no fear of having 
her likeness seen in the house of God, and when in an unguarded moment, she 
uncovered her face she was instantly photographed. 

When the day of her trial finally arrived she was not allowed to walk to the 
court-house, but was placed in the prison van with a white woman and a ne- 
gress, both of whom had been convicted of infamous crimes, and who were 
going into court to be sentenced. She would have cheerfully walked many 
miles to have escaped such companionship, but she had no choice in this matter, 
and so she rode in the Black Maria, while the boys in the street ran after the 
strangely-named vehicle and derided the miserable creatures inside. She was 
placed in an iron case at the back of the court-room, where she and her de- 
graded associates waited to be summoned before the bench. It was a pen fit 
for beasts in a menagerie. It was near an entrance to the room, and every one 
who entered there looked at the prisoners through the iron grating of that pen. 
It was perhaps the worst of all the humiliations the accused woman had suf- 
fered. Her name was called at last and her trial begun. As she had no money 
to pay for legal services, the court assigned her counsel. Her employer and his 
daughter told the story of the ring. She had suffered from so much injustice 
that she was beginning to expect to be convicted, when her lawyer cross- 
questioned her pupil. Against her will, he made the girl admit that the ring 
had fitted her finger loosely, and had several times slipped from her hand and 
been recovered. Little by little he drew from her unwilling lips admissions 
that she had sometimes visited the governess’ room without her knowledge, 
and had often examined the contents of her writing-desk and dressing-case; 
and finally she acknowledged that she had been engaged in this meddlesome 
business an hour before she had missed the ring. The girl was mortified by 
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these disclosures, but the cross-questioning continued persistently, mercilessly, 
until she broke down and admitted that she might have lost it in her teacher’s 
drawer. In addressing the jury the judge remarked that he was surprised that 
the court’s time had been wasted by so flimsy a case, and he directed the jury 
to render a verdict of acquittal, which was promptly done. 

It will be seen that the city’s prisoner had to travel a long and painful path 
before she found any protection, any consideration, any justice; and yet in the 
end it was admitted by judge, jury, and even by her accuser, that there had 
never been any evidence of guilt against her. Her suffering has not ended yet. 
So long as she lifts her face to the daylight people who see her will remember 
how she looked in the fetid atmosphere of crime. So long as she lives, the 
horror of her experience will haunt and influence her life. In the eye of the 
law the presumption of innocence may be a safeguard, but it must seem like 
a mockery to those who experience it. 


JvuprciaL Leeisiation. — ‘‘Courts of justice ought not to depart from 
the plain meaning of words used in acts of Parliament ; when they do so, 
they make, but do not construe the laws.’’! ‘‘ Experience is every day 
pointing out defects in our law, which can be remedied only by the 
legislative power.’ 


Tue Eneuisn Court or AppeaLt.— The following description of the 


English Court of Appeal is found in the Law Journal (London) 
reprinted from the Globe :— 


The Court of Appeal is divided into two parts. The first court, over which 
the Master of the Rolls presides, deals with appeals from the Queen’s Bench 
Division, while the second court, over which Lord Justice Lindley presides, is 
the resort of litigants who are dissatisfied with the decisions of Chancery 
judges. When a case of unusual importance comes before either branch of the 
tribunal it is reserved for the consideration of a ‘‘ full court,’? whereupon the 
Master of the Rolls and the five Lords Justices assemble in one court to decide 
it. Such a joining of forces occurred at the hearing of the appeal in the 
famous Vagliano Case, in which Sir Charles Bowen delivered his most brilliant 
judgment. That the work of the Court of Appeal is not unpleasant is demon- 
strated by the fact that three of its members have for some time been entitled 
to retiring pensions. Lord Esher, who succeeded Sir George Jessel as Master 
of the Rolls in 1883, became so entitled over ten years ago, for he was appointed 
a judge of the Common Pleas in 1868, after serving a Conservative Ministry as 
Solicitor-General. Yet his power of piercing legal sophistries and of grasping 


1 Jervis, C. J., delivering the judg- 2 Gibson, C. J., in Ammant v. The 
ment of the Court of Exchequer New Alexandria and Pittsburg Turn- 
Chamber, in New York, &c., R. Co. v. pike Road, 18 Serg. and R. (Pa.) 210, 
Queen, 1 El. & Bl. 858, 864. 212-13; s.c.15 Am. Dec. 593. 
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the essential facts of a case is as keen asever. At the bar he enjoyed a large 
practice in commercial litigation, and was wont to conduct his cases without 
any eloquence but with remarkable lucidity. The latter quality is the principal 
characteristic of his judgments, which are delivered with the bluntness and 
force of a man of the world. He is fond of arguing by illustration, and delights 
to confront an advocate with what he himself is accustomed to call a “‘ poser.”” 
He possesses a great fund of caustic humor, the strength of which some bar- 
risters have reason to lament, but he usually displays a geniality which robs his 
sayings of most of their sting. His physical proportions remain in harmony 
with his intellectual strength, despite his seventy-six years. As he sits in his 
high-backed chair in the center of the bench it is easy to recognize traces of the 
athletic powers for which he was distinguished at Cambridge. Like another 
judge of the Court of Appeal — Lord Justice Smith — he rowed for Cambridge 
in the Varsity race. Yatching has been his favorite pastime for many a long 
year, and it is not, perhaps, surprising that the appeals in which he appears to 
take most pleasure are those that come from the Admiralty Court. 

Lord Justice Lindley is the only member of the Court of Appeal whom 
neither Oxford nor Cambridge can claim. Like Sir Edward Fry, who retired 
some eighteen months ago, Sir Nathaniel is an ornament of University College, 
London, where his father, Dr. John Lindley, F. R. S., was professor of botany. 
The foundation of his success in the legal world is his admirable treasise on 
the law relating to partnership, which, written when he was a young man, 
speedily acquired the status of a legal classic. His judgments do not possess 
the literary polish that distinguishes Sir Charles Bowen’s, but among those 
most competent to judge his legal erudition is held to be quite as deep. He 
practiced in the Chancery Courts, but became a common law judge, in which 
capacity it was his lot to try more than one prisoner charged with murder, and 
the manner in which he presided over these trials entirely refuted the idea that 
an erudite equity lawyer cannot manage a criminal case. In the Court of 
Appeal, to which he was appointed twelve years ago, he returned, however, to 
his true sphere, as his remarkably lucid and learned judgments in complicated 
‘Chancery cases conclusively prove. But he and Lord Justice Lopes agree with 
Bacon that ‘there is due from the judge to the advocate some commendation 
and gracing, where causes are well handled and fair pleaded; especially 
towards the side which obtaineth not.’’ Even Mr. Stead has been known to 
speak well of Sir Henry Lopes, who was compelled to send him to gaol for the 
part he played in the Armstrong Case. Among the other duties performed by 
this judge in criminal courts was the sentencing of Peace, the notorious 
burglar, to death. Raised to the bench in 1875, he was the last judge to be 
appointed to the Court of Common Pleas, which was shortly afterwards 
abolished. He can state a legal proposition as tersely as any member of the 
Court of Appeal, but probably his presence in the tribunal is chiefly valuable 
because of his large fund of common sense and of his skill in brushing aside 
the extremely subtle arguments with which some barristers are accustomed to 
present their cases. 

It is Lord Justice Kay’s great distinction to possess a greater knowledge of 
“authorities ’? than any other man on the bench or at the bar. His judgments 
are crowded with references to former decisions, and it is seldom that he is not 
to be seen in the course of an argument reading a case with some bearing upon 
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it. As a judge of the Chancery division he had a short way with solicitors 
with an inclination towards piling up costs, and he continues in the Court of 
Appeal the crusade he started inthe court below. ‘Oily courtesy and garrulous 
ease’’ are qualities that are certainly foreign to his nature, which is distinctly 
that of a learned judge with an austere conception of his duty towards the 
public. Lord Justice Smith is, like Lord Justice Davey, an eminent scholar as 
well as a successful lawyer. Having acted as junior counsel to the treasury, 
he was appointed a judge without having worn the silk gown of a Q. C. and 
was brought prominently before the public as a member of the Parnell Com- 
mission. He is an enthusiastic angler, and, Like Lord Justice Lopes, a skillful 
horseman. 


Must A Lawyer Ficut a Duet ror Worps Spoken in DEBATE? — 
This question has lately agitated the bar of the French capital. The 
occasion of it was that an advocate of that bar in a speech charged that 
the mother of his client had procured her late husband’s consent to the 
marriage of their daughter with M. Fresch de Fels, by conniving at an 
ante-nuptial trip to Italy. This was an absolute libel, and the rele- 
vancy of it would not be apparent to an American lawyer, whether it was 
true or untrue. M. de Fels thereupon retired to the robing room of 
the Palais de Justice and threw his glove in the face of the advocate. 
A duel followed, and the lawyer was wounded, as he ought to have 
been, and hence the question of professional etiquette. The Law 
Journal, of London, refers to a recent English decision to the effect 
that no action will lie against an advocate for defamatory words spoken 
with reference to and in the course of a judicial inquiry.1 We do not 
understand that the rule is absolute, or that there is any privilege 
whereby an advocate can go out of the line of the issues to utter asper- 
sions upon the character of third parties. It is extremely impor- 
tant that a lawyer should be privileged to say whatever is proper 
or necessary for his client, within the issues before the court, but when 
he goes outside of the issues and attacks the reputation of third parties, 
there is no rule of public policy that demands such a privilege. The 
Law Journal suggests that the best remedy for such misconduct is 
‘* the still, small voice of professional discipline.’” That would be no 
remedy at all in the United States. On the other hand, it is a curious 
matter of inquiry whether, in any civilized State, the legal profession 
is in such a backward condition that a lawyer is bound to fight a duel 
under any circumstances connected with his professional misconduct. 
Suppose he is held bound to fight, according to some theory of profes- 
sional etiquette, and refuses to do so, is he to lose caste —is he to be 


1 Mawster v. Lamb, 11 Q. B. Div. 588; s.c. 52 L. J. Q. B. 726 
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disbarred? What place has the code duello among lawyers, or among 
any law-abiding people? It is the trade of the barbarian, the child’s 
play of grown up men. The Duke of Wellington was obliged to break 
it up in the British army, because it had reached the intolerable pass 
that young officers called each other out for the slightest offense, even 
for unconscious mistakes. 


Tue Mania For Lire Insurance Amone Rick Americans. — The 
Argonaut (San Francisco) says: ‘‘ Among rich men, a perfect mania 
for large policies has broken out. A class for whose benefit life assur- 
ance was not established and who resort to it as a safe and, on the 
whole, a lucrative form of investment, are at present the chief patrons 
of the business. A partial list will give some idea of the heavy 
insurers : 


The Disston family, of $1,510,000 
The Wanamaker family, of Philadelphia..........ssesseeseeeeeeeeee 1,750,000 
Don Cameron, of 200,000 
George Boldt, of the Waldorf......s.seececseccecceeccsceceeseesess 232,000 
John Hauck, of 250,000 
M. E. Ingall, of 285,000 
The Stix family, of Cincinnati.......ssscecccccereceececseceecesess 350,000 
Frick, of the Carnegie Mills......sscccecccccceccececcecsecesesses 800,000 
Chris Magee, of 375,000 
John F. Kaufman, of St. 325,000 
Willard E. Pinner, of Kansas City........cesesccee-cececeeesesseses 373,000 
John McKinley, Of 800,000 
J.R. Whipple, Of 600,000 
E. H. Abbot, Of 520,000 
George S. C. 540,000 
J.C. Carr, of Durham, N. 545,500 
The Studebakers, of 450,000 
M. T. Green, of 362,000 
Senator 300,000 
Frank O. Mathieson, of the Sugar Trust......seccescececeeececesees 385,000 
John McCall, of New York...-.-esecccecccccecceccevececcessecesese 170,000 
Henry B. Hyde, of the Equitable... ...csscecccecccecccccccccsseses 165,000 
Four leading men in Wall street....cse.sceccesceccecceceeseceeceres 1,000,000 
J.C. Bostwick.......+.- 


365,000 
Theodore Havemeyer and his 500,000 
Pierre Lorillard and his children......eseeecesseecceccecseccecsesess 710,000 


Here are twenty-seven individuals or families whose deaths would 
require the companies to pay out something like fourteen millions. Of 
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course, it is not likely that all these individuals will die simultaneously ; 
if they did, the companies would have to ask for grace, and there 
would be a sacrifice of valuable property of various kinds to raise the 
money.’’ 


Barsep WirE Fences.— The barb wire fence has already been the sub- 
ject of judicial consideration in several cases in which human beings 
and domestic animals have been hurt by coming in contact with them. 
A number of these decisions have been collected in the Weekly Law 
Bulletin, of Cincinnati, for September 15. From this we condense the fol- 
lowing statements: In a case in Georgia, some cattle were frightened 
by an engine and driven into such a fence, which was maintained by a 
railway company. A recovery of damages was sustained, but on the 
ground of negligence in the manner in which the engine was run.) In 
1893, the Texas Commission of Appeals affixed their seal of commend- 
ation to the barbed wire fence, by pronouncing it (after copious quota- 
tions from Shakspeare) to be ‘‘astring of suspended daggers.’’? In 
1881, the Supreme Court of Texas declined to concur in the view taken 
by the Supreme Court Commission in regard to a barb wire fence being a 
‘* string of suspended daggers,’’ and refused a judgment in a case where 
a man had been killed by being thrown from a fractious horse upon a barb 
wire fence along a private way, on the ground that he had been guilty 
of contributory negligence in riding near it. Next comes a decision of 
the Queen’s Bench Division of Ontario, in a case where a colt, followed 
by its led dam, had strayed into a barbed wire fence and got hurt. The 
court held that the fence was not a nuisance and that the railroad com- 
pany was not liable, O’Connor, J., dissenting. In 1889, the Supreme 
Court of California, in a case where some horses, straying along the 
railway, had come in contact with a barbed wire fence and had been 
killed, held that the act of erecting such a fence was not a nuisance per 
se, but that it would be a nuisance if erected ‘‘in such a manner as to 
constitute negligence; ’’ and on this ground the proprietor was held 
liable. The ‘‘ negligence ’’ consisted in the wires being loose, as some 
of the evidence tended to show.‘ In like manner, the Supreme Court _ 
of Indiana held, in substance, that, although a barbed wire fence, 
properly erected and maintained, is not a nuisance per se, yet it may 


1 Atlanta &c. R. Co. v. Hudson, 62 Ont. Q. B. Div. 583; s. c. 23 Am. & 


Ga. 679. Eng. Ry. Cas. 151. 
2 Williams v. Midgett, 2 Tex. L. 4 Loveland v. Gardiner (Cal.), 21 
Rev. 338, Pac. Rep. 766, 


3 Hilliard v. Grand Trunk R. Co., 8 
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become such if allowed to get out of repair so as to become ‘“‘ essentially 
dangerous.’’ And the court reversed a judgment sustaining a demurrer 
to a declaration in an action for damages which predicated negligence 
and a right of recovery upon an allegation that the wires were hanging 
loose.! The Weekly Law Bulletin also refers to two nisi prius cases in 
New Jersey; but these are not of sufficient importance for extended 
notice. 


CuriositIes In Jupic1aL Oprtons.— ‘‘ From which facts, the conclu- 
sion is irresistible, that the corporation as such could never be revived — I 
speak it with reverence — by any power short of that which raised up 
Lazarus from the grave.’’® ‘ Besides, it is a fundamental maxim of 
the common law, as laid down by Lord Bacon, and one which is never 
lost sight of by the courts, that a statute made for the suppression of a 
fraud, or to give a more speedy remedy for a right, ought to be con- 
strued liberally, because such contruction is for the furtherance of 
justice.’ The point of observation in this quotation is that Lord 
Bacon was not the author of Bacon’s Abridgment. 


Ricut to Compe, A Prisoner TO GivE SURETIES FOR THE PEACE 
AFTER AcQuITTAL. — Quite as interesting as the question of the power 
of the court to suspend sentence after a verdict of guilty, is its 
power to compel a prisoner to find sureties to keep the peace after he 
has been acquitted by the verdict of a jury. Upon this subject the 
Irish Law Times says :— 


With regard to the correspondence which has been going on in our columns 
respecting ‘‘ Sureties to be of good behavior after verdict of acquittal” (see 
pp. 54, 70, 80, ante),> it seems to us that the learned County Court Judge was 
perfectly justified in adopting the course he did; and in so doing he followed 
the law as laid down so loug ago as the reign of Charles the First in the inter- 
esting and quaint case of Evans and Cottington, reported in Sir George Croke’e 
Reports of cases in the King’s Bench, page 506. In that case nine persons were 
indicted for a riot and assault on bailiffs who were arresting a prisoner. The 
bailiffs put the prisoner into a house for safe-keeping, whereupon the accused 


1 Sisk v. Crump (Ind.), 14 N. E. 3 Lumpkin, J., in Carey v. Giles, 9 
Rep. 381. This decisionwas followed Ga. 253, 255. 
by the Appellate Court of Indiana in 4 Lumpkin, J., in Carey v. Giles, 9 
Carskaddon v. Mills, 31N.E. Rep. 559. Ga. 253, 259. 

2? Polak v. Hudson, 10 N. J. L. J. 5 These references are to previous 
43; Hoagv. Orange Mountain LandCo., articles in that publication. 
12N. J. L. J. 248. 
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broke into the house, and “ with ladders taken from the King’s house at White- 
hall (where the King with his Court were resident), upon the 24th of March, 
18 Car. I., made this riot and rescous, and carried the prisoner away through 
the King’s house, and caused him to escape.”” Upon this indictment the nine 
prisoners pleaded not guilty, and four were found guilty, and five were found 
not guilty, but against three of them there was probable evidence that they 
were aiding to this riot and rescous, but the jury acquitted them. ‘‘ Where- 
fore because it was so great a riot and offence, being committed so near the 
Court,’’ the four convicted were committed to prison and fined £500 each and 
pilloried at Charing Cross, and one of them, ‘“‘ who was a cobler, and entered 
into the house with a drawn sword, and a kettle on his head, as a helmet to 
defend himself,’? was condemned to stand in the pillory with the sword in his 
hand and the kettle on his head; and the three which were acquitted, against 
whom was such probable evidence, were bound to find sureties for their good 


behavior. The case was cited by Mr. Molloy, Q. C., in his able argument in Ex 
parte Harken.! 


Lawyers AND Farmers 1n ConGress. — In a debate in the last House 
of Representatives at Washington, the Hon. W. Jasper Talbert of South 
Carolina is said to have made the following statement of the com- 
parative number of lawyers and farmers in Congress :— 


‘* In the Fiftieth Congress, out of 333 members there were 233 lawyers 
and 18 farmers. Here lawyers outvoted farmers thirteen times. In 
the Fifty-first Congress there were 335 members, of which 235 were 
lawyers and 12 farmers. Here lawyers outvoted farmers nineteen 
times. In the Fifty-second, 335 members, 223 were lawyers and 14 
farmers. Lawyers outvoted farmers sixteen times. And in the Fifty- 
third Congress, 356 members, 228 were lawyers and about 17 farmers. 
Lawyers outvoted farmers fourteen times; and in the Senate in pro- 
portion, so that the farmers are not represented in proportion to popu- 
lation, for they constitute nearly three-fourths of the people.’’ 


‘*Rep Doe’? Bankinc Law. — There was a banking corporation in 
Arkansas, created under the laws of that State and bolstered up by the 
State credit, called the Real Estate Bank of Arkansas. It had branches 
at various places in the State, and the management of the entire concern 
was committed to a body known as the Central Board, consisting of 
fifteen members. This Central Board concluded to make an assignment 
of all the assets of the corporation for the alleged benefit of its credi- 
tors. It went about it in the true legislative fashion. It met and, after 


1 24 L. R, (Ir.) 427. 
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reciting the circumstances which induced it to make the assignment, 
proceeded to resolve as follows: ‘‘ Therefore, be it ordained by the 
Central Board of the Real Estate Bank of Arkansas, that the affairs of 
this bank be placed in liquidation, by an assignment of all the property 
and assets of this bank to trustees, to be appointed by this board, upon 
whom shall be conferred the power of settling the affairs of the bank, 
by collecting the debts due to it, in certain installments, and at certain 
times, and paying its debts and liabilities, in a certain order, to be in 
said assignment provided, with all other powers necessary to carry into 
effect the objects of the trust so created ; and that the attorney of the 
bank prepare such deed of assignment, which, when approved by this 
board, shall be duly executed and take effect.’’! The deed of assign- 
ment, provided for in this resolution, was an assignment of all the 
properties belonging to the bank, of whatever description, to the trustees 
named therein, ‘‘ their heirs, assigns, successors and survivors, to their 
use and behoof forever, but upon trust,’’ that such trustees should, with 
all reasonable speed, sell and dispose of such of said trust property and 
effects as were of a salable nature, and use their best endeavors to 
obtain, recover and receive such parts of the same as consisted of debts 
and other outstanding interests, into their hands and possession in a 
certain manner, by certain amounts and installments, and at certain 
times in said deed particularly specified. These installments were 
eight in number, and the interval between them was one year. 
Thus, the minimum period of liquidation fixed by this remarkable 
deed was eight years. It also provided that the trustees should 
give a bond to the attorney of the bank, in the sum of $20,000 each, 
for the faithful performance of the duties of their new trust. It 
also divided the trustees into jive committees, and into an executive 
board, and defined their powers and duties, and their compensation. 
It provided that the executive board should meet regularly at Little Rock, 
the first executive board to act until the first day of July following the 
execution of the deed. It provided for the election of new members of 
the board by each committee, and for filling vacancies in said com- 
mittees or in the executive board; provided that, at the expiration of 
two years, the number of trustees should be reduced to five ; that each 
committee should employ a clerk, appoint a cashier and secretary sud 
an attorney for said trustees, and fix their salaries; provided for the 
removal of said attorney, cashier and secretary for cause ; gave to said 
trustees the power to employ and remove the agents, attorneys and 
clerks, and to fix, determine and pay their compensation; provided 
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that, if any vacancies in said board could not be filled within three 
months after its creation, it should be filled by the proper chancellor ; 
provided that the majority of each committee and of the executive board 
should govern, and that it should not be necessary for all or either of 
the trustees to unite in doing any act unless when it was in said deed 
specially provided. It further provided that said trustees might, 
by power of attorney, authorize one of their number to execute and 
acknowledge conveyances ; that said trustees should be liable to removal 
by the chancellor for misfeasance, malfeasance or nonfeasance; and 
that in case of any such offense, on charges preferred, the other trus- 
tees should suspend the offender. It further provided that, immedi- 
ately upon and after the execution of said deed, each of the boards of 
directors of said bank should deliver over to the respective committees, 
all the effects, books, papers, notes and other evidences of debt, and 
all the moneys, bills, notes payable, and other assets in their possession, 
including all the circulation ; that all the circulation thereafter received 
should be canceled, registered and burned; that the directors of said 
bank and presidents and the central board should still exist and be 
elected, but that no officer of said bank should thereafter receive any 
compensation as such; that the bonuses due the State should be paid 
from time to time, and the charter retained, with other minor provisions 
therein contained. In short, this so-called trust deed could not have 
been more elaborate and minute if it had been enacted in the form of a 
statute by the legislature of Arkansas ; and in attempting to provide for 
the future constituent organization of the board of trustees, the way 
they should divide themselves into committees, appoint their success- 
sors, etc., it, in effect, created a new corporation to wind up the old 
corporation, in the meantime holding its creditors at arms-length and 
dispensing with the assistance of the law of the land, except in certain 
particulars, where, in the event of the trustees failing to do certain 
things, the aid of the chancellor might be called in. Although this was 
an extensive banking corporation, with branches in various portions of 
the State, which had been bolstered into existence by the State credit, 
this extraordinary deed of trust contained an elaborate scheme of 
preferences among creditors. From the revelations already made, the 
reader is prepared for the statement that in this scheme of preference, 
the officers of the bank, — that is to say, the fellows who made the 
assignment to themselves as trustees, stood first: they were to be paid 
Jirst of all, ‘‘in Arkansas bank notes,’’ any balance of their salaries, 
compensation, etc. It is true that the deed provided for the discontin- 
uance of their salaries as officers, but ten of them were to get salaries in 
their new character of trustees. Second in the scheme of preferences, 
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stood all deposits, which were to be paid in the same kind of funds in 
which they were deposited, and balances on the books of the bank due 
to other banks or individuals. All which liabilities of the first and 
second class were to be paid, in the order named, in full, as soon as 
claimed or demanded. Thirdly, the trustees were to employ the 
funds ‘‘in calling in and redeeming the outstanding circulation, 
or notes payable of said bank, to be taken in and paid in the 
manner hereinafter proyided.’’ Fourthly, they were to pay the 
interest on the State bonds issued to the bank, except that upon 
certain hypothecated bonds. Fifthly, they were to pay bonuses to the 
State as they should become due, in accordance with the provisions of 
the charter. Sizxthly, they were to pay the principal of the State 
bonds, with the like exception as to those hypothecated. Seventh, 
and lastly, they were to pay what might be justly due on 500 bonds 
of the State which had been hypothecated.! It thus appears that in 
this delectable scheme, the officers of the bank stood first, the depositors 
second, the bill-holders third, the State fourth, and the bondholders last. 
Such was the shameful scheme of preferences which was pronounced 
valid by a court which did not have the parties before it entitling it to 
decide anything, and which had norightful authority to decide anything 
in the proceeding which was before it. Well might the same court, in 
a subsequent decision, say: ‘‘ We are embarrassed by the position here 
taken, because of the decision of this court in Conway ex parte, holding 
the deed of assignment to be valid, which we could not do, as against 
any one not a party to that suit or bound by the adjudication, if the deed 
is to receive the construction here claimed for it.’’ 2 

This scheme of preference cannot be understood without some further 
statement as to the manner in which the bank had been created, and 
this we shall draw from the case last cited. In 1836 the legislature of 
Arkansas, by virtue of certain constitutional provisions authorizing the 
incorporation of a banking institution calculated to aid and promote the 
great agricultural interests of the country, and providing that the faith 
and credit of the State should be pledged to raise the funds necessary to 
carry it into operation, provided such security could be given by the indi- 
vidual stockholders as would guarantee the State against loss or injury, — 
incorporated the Real Estate Bank of the State of Arkansas, with a cash 
capital of two million dollars, to be raised by loans or negotiations, on 
the security of real property at its cash value, with a guaranty of the 
public credit. The theory of the charter was, that the stockholders 


1 See Ringo v. Biscoe, 13 Ark. 563, 573, where the details of this scheme of 
preference are stated as above. 2 Ibid. 
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subscribed their land, instead of paying up the amount of their subscrip- 
tions in money. Each stockholder executed his bond to the corporation 
for the amount of stock awarded to him, and a mortgage upon his land 
to secure it, conditioned for the payment of all moneys received from 
the bank on account of subscriptions for stock, and for the final pay- 
ment of the bonds to be issued by the State, and the interest thereon. 
For the quantity of bonds to be emitted by the State, these stock-bonds 
and mortgages were transferred, by the act of incorporation, to the State 
and to holders of the bonds which the State might issue in virtue of that 
act. To facilitate the corporation in borrowing the amount of its cash 
capital, the charter provided for the issue of two thousand bonds 
of the State for one thousand dollars each, payable in twenty-five 
years, with interest semi-annually, to the order of the bank, and nego- 
tiable by indorsement. By the sale of these bonds the cash capital of 
the company was raised, designed to enable it to engage in a general 
banking business of deposit, discount and circulation. Each stock- 
holder was a privileged borrower, or had a ‘* stock credit ’’ in bank, to the 
amount of one-half of his stock, subject to be renewed and curtailed 
during a term of years. The bank was charged with the duty of paying 
the interest and principal of the bonds issued by the State. All the 
profits expected to be realized from the business of the bank, by means 
of the authority given it to make discounts to double the amount of 
the capital, and at a rate of interest exceeding that to be paid on the 
bonds of the State, were required to accumulate and become capital 
until the full and final payment of the bonds of the State, and all the 
responsibilities of the bank; when, and at the expiration of the charter, 
the remaining funds were to be divided, as profits, ratably among the 
stockholders. This beautiful scheme prospered only three years. In 
1839, the concern suspended specie payments, but continued to issue its 
shinplaster notes. In 1842 it made the assignment now under consid- 
eration.) 

Now, it fell out that, after this deed had been executed, a majority 
of the directors recanted, probably coming to the conclusion that they 
had no power to execute such a deed; and they therefore refused to 
deliver over the assets to such of the trustees named therein as had | 
seen fit to qualify by giving the prescribed bond, a portion of them 
having refused so to qualify. Those who did qualify brought an action 
in the name of all, for an injunction to prevent the majority of the 
directors from interfering with their possession of the assets of the 


1 This statement of the history of Biscoe, 13 Ark. 563, 568, opinion by 
the bank is taken from Ringo v. Watkins, C. J. 
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bank,— that is to say, to compel them to deliver over the assets to the 
trustees. The chancellor dismissed the bill ‘‘for want of jurisdic- 
tion ’’ — he did not have sense enough to dismiss it for want of equity. 
These trustees then renewed their application in the form of a petition 
to the Supreme Court for a mandamus to compel the chancellor to 
grant the injunction, and the Supreme Court, in an elaborate opinion 
by Lacy, J., came to the conclusion that it ought to issue the manda- 
mus, and did issue it. ‘The extraordinary order issued by the Supreme 
Court ran as follows: ‘‘It is therefore ordered, that a peremptory 
mandamus be issued out of this court, commanding the judge of the 
5th Judicial Circuit to grant the injunction prayed for, agreeably 
to the rules of chancery practice, and in conformity with the 
opinion here delivered ;— which is, that an injunction be granted, 
without requiring any additional security from the trustees, who have 
already given bond for the faithful performance of the trust; and that 
the property, assets, and effects of said principal bank, be immediately 
surrendered into their hands; and that a reasonable time be allowed 
the other trustees to execute their bonds required in said deed; and 
thereupon they be permitted to join in the management and control of 
the trust estate; and that, if they fail to execute the bonds within the 
time allowed, other trustees be appointed in their place.’’! The coun- 
sel who opposed the petition for mandamus, and who seem to have 
been appointed by the State, were too ignorant to see that a mandamus 
is never issued to direct a judge of an inferior court how to decide, but 
that it is only issued to an inferior court, to compel it to proceed to 
decide, and that it could not issue at all in this instance, because the 
judge had decided that he had no jurisdiction, which decision could 
only be corrected by an appeal to the Supreme Court; and that a man- 
damus could not be substituted for an appeal or writ of error. 
Strangely enough, the propriety of this use of the writ of mandamus 
was not considered by counsel on either side, and does not seem to 
have been touched upon in the opinion of the court. That opinion 
canvasses the entire merits and validity of the assignment, precisely as 
the court would have done, if it had had jurisdiction cf the question 
by an appeal from the decision of the chancellor refusing to grant the 
injunction. In that opinion all the points relating to the validity of the 
assignment, which we have referred to in various places in this note 
were adjudged. The court thus proceeded to determine the entire merits 
of the controversy without any parties before it, except the petitioning 
trustees and the judge who had refused to grant the injunction. Neither 


1 Ibid. 375, 376 


i 

y 

> 

n 
e 
e 


100 29 AMERICAN LAW REVIEW. 


the corporation which had made the assignment, nor the directors who 
had refused to turn over the property to the trustees, nor the 
stockholders at large, nor the creditors, nor any of these persons, 
were made parties to this extraordinary proceeding. Although 
the principal opinion filed in the case makes a great display 
of learning, and is exceedingly long and tedious, yet, when the real 
nature of the case is considered, the mind staggers between the alter- 
native conclusions of gross judicial ignorance or corruption. There 
were two petitions for rehearing, the second one being filed at the 
special application of Governor Yell, who was then governor of the 
State of Arkansas, and who was afterwards killed in the battle of Buena 
Vista. The last opinion was filed by Judge Dickinson, and is an 
eloquent assertion of the independence of the judiciary as against execu- 
tive interference ; that is to say, it would have been eloquent, if the cause 
had been deserving of it. But no lawyer who is at all familiar with 
elementary principles, can read this decision without a blush of shame 
for his profession. The ignorance of that rude, backwoods age cannot 
justify such a proceeding. Not only had the court no power, in the use 
of the writ of mandamus, to decide anything, but still less had it 
power to issue the writ at all; for the judge below had exercised his 
jurisdiction and decided the question before him, and the command of 
the writ was, in substance, a command to him to reverse his decision. 
Beyond this, the court assumed to decide the whole merits of the 
assignment and its validity without the proper parties before it. In the 
third place, nearly every question decided, was decided wrongly, and 
the errors are so palpable that the conclusion of corruption in the judges 
is very hard for the mind to escape. It is perhaps worthy of note, that 
the chief justice of the court, Daniel Ringo, wrote a dissenting opinion, 
in which his mind was, from first to last, possessed with the hallucina- 
tion that, instead of the proceeding being at law for a mandamus, it 
was a bill inequity. He started out by ‘‘ giving a summary of the bill,”’ 
and then he delivered a discourse upon the elements of a good bill in 
equity ; and he went on talking about bills in equity and the principles 
of equity, through his entire opinion, and concluded by dissenting from 
the conclusions of his brethren, that a mandamus ought to issue, but 
chiefly for the reason that the trustees had no such interest in the sub- 
ject-matter as entitled them to relief in equity. 

Some further history of this extraordinary business may not be out 
of place. In 1844 the real estate bank of Arkansas was ousted out of 
its franchises upon a quo warranto and its charter forfeited, in conse- 
quence of its having divested itself of its property by this assignment, 
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so as to become incapable of continuing its business.1_ In 1853 this 
same Daniel Ringo, no longer a judge of the Supreme Court of 
Arkansas, turns up as a creditor of the bank, in the character 
of a holder of a large quantity of its circulating notes, some of 
which had been issued before, and some after its suspension of specie 
payments in 1839. He was not only a creditor; he was also a 
debtor; and he persuaded the Supreme Court, without reference 
to the question as to when he purchased the circulating notes, which 
did not appear, to allow him to use them as a set-off against the demand 
which the trustees in liquidation had against him, — not merely as a 
-set-off to the extent of what he may have paid for them, nor merely as 
a set-off to the extent of their face value, but also to the extent of 
added interest, and of the still further added penalty of ten per cent 
per annum, denounced by the statute creating the bank, against it, for 
suspending specie payment. And in granting this species of relief, 
the Supreme Court of Arkansas delivered an opinion, which proceeds 
on the pretense of doing equity.? Jt is upon these infamous decisions 
that the courts of many other States have predicated the doctrine that 
a corporation canlawfully prefer one of its creditors to the exclusion of 
another, although the one preferred be one of its own directors. Are we 
to return to this kind of banking, to this kind of currency, and to this 


kind of banking law, after enjoying for thirty-two years the benefits of 
the National Currency Act? 


GOVERNMENT PARTNERSHIP IN AND Canats. — State 
partnership with private corporations in the building and operating of 
railroads and canals, has been frequently tried in the industrial history 
of the American people, and almost always with results disastrous to 
the people. The judicialreports of the last fifty years are strewn with 
the wreckage of this species of partnership. The United States has 
seldom been drawn into it, though there are two notable exceptions to 
this statement, —its partnership in the Union PacificRailroad, and 
its partnership in the Central Pacific Railroad. These two railroads, 
united, form, it is well known, a connected railway line between the 
Missouri river at Omaha, and the Pacific Ocean at San Francisco. At 
the time they were built the war for the preservation of the Union was 
in progress, and it was a matter of extreme importance to the North to 
secure a transcontinental railway which would unite with the northern 
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States the distant States and territories of the Pacific Coast. It was, 
therefore, comparatively easy to secure government aid in the form of an 
enormous issue of government bonds based upon mileages of road built. 
For these bonds the United States was to have a first lien upon the roads ; 
butit was comparatively easy to persuade the politicians who controlled 
our national legislation, to remit this first lien and take a second lien.' 
The sinking fund demanded by act of Congress under consideration in 
the case just cited, has never been provided, except in small part. 
The bonds issued by the United States in aid of those railroad com- 
panies are about to mature. The question is now presented to 
the American people, what is to be done with the poor security which 
yet remains to the United States for the issue of those bonds which in 
point of fact built the roads named. The United States will have the 
right to take possession; but in taking possession it will be obliged to 
shoulder the liens of the first mortgages to which it consented to be post- 
poned. In our judgment, the United States ought to foreclose this 
lien and take possession, and shoulder the prior mortgages, and operate 
the two roads as a connecting line for the benefit of the people of the 
United States. That the roads have not been operated for the benefit 
of the people of the United States, but only for the benefit of the adven- 
turers who have had charge of them, would form, if properly written up, 
an essential part of the industrial history of our country. It could not 
be written up with any of the materials at present at the disposal of the 
public. The ‘‘ Credit Mobilier’’ swindle, connected with the building 
of the Union Pacific railroad, could indeed be written up. A congres- 
sional investigation, which took place some years since, though checked 
and hampered by an infamous Federal court decision,? unearthed the 
fact, but without getting at the details, that the Central Pacific Rail- 
road Company had disbursed nearly five million dollars for corrupt 
purposes.* The manner in which that company, whose road was built 
by the bonds of the United States, oppressed the merchants of Califor- 
nia, was disclosed in our last issue.* 

The moral of this business is that the people of the United States are 
not again going into partnership with a private corporation in the build- 
ing of any great public work. If any proposed public work sustains — 
such a relation to the public welfare as to demand aid from the people 
of the United States, they are going to build it, control it, and operate 


1 A short history of the position of 2 Re Pacific Railway Commission, 
the government in connection with 32 Fed. Rep. 241. See 28 Am. Law 
these two roads is accessible to law- Rev. 793. 
yers in the opinion in the Sinking 3 See 28 Am. Law Rev. 910. 

Fund Cases, 99 U. S. 700. 4 28 Am. Law Rev. 911. 
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it themselves. The co-adventurers who organized the late Nicaragua 
Canal Company, a scheme built essentially upon cheek and wind, and 
which collapsed with the final and definite refusal of congressional 
aid, have re-organized it, and are making a new raid upon Con- 
gress, with a scheme under which the United States is to furnish the 
money to build the canal, and allow them to operate it, and to enrich 
themselves both out of the building and operating of it. This is to 
serve notice upon them that the American people are going to have the 
canal, and that they are not going to own it in partnership with any 
private corporation. They are not going to build it and put it into the 
hands of a conspiracy of private swindlers who will at once enter into 
pooling arrangements with the transcontinental railways. 


Tue Encutsn County Courts. — Very few members of the legal pro- 
fession in America are aware of the growing importance of the county 
courts in England. In former times the country business was tried, 
as we understand that a portion of it still is, by the common law judges 
going out to circuit. Now a very large portion of the ordinary business 
of the High Court of Justice is remitted or transferred to the county 
courts. According toa statement in the London Times, summarized 
in the London Law Journal, eighteen hundred causes remitted from 
the High Court to the county courts came to trial during the years 
1892 and 1893, while in the year 1892 the number of actions tried on 
the common law side by the High Court was but 1194. The jurisdic- 
tion of the county courts reaches over almost every department of the 
law, —common law, equity, admiralty, and bankruptcy. On some 
lines the jurisdiction is limited in amount, but on others the county 
courts possess a substantially unlimited jurisdiction. We are not 
aware of the date of the creation of these courts, — whether it was in 
the year 1846, or whether in that year those courts, already in exist- 
ence, received through an act of Parliament the jurisdiction of small 
debt courts. At that date the salaries of the judges were fixed at 
£1,200 a year. In 1865 they were raised to £1,500 a year. The article 
inthe Times, above alluded to, complains seriously that, while a greatly 
increased jurisdiction has been devolved upon those courts, there has 
been no corresponding increase in the salaries of the judges. It refers to 
the fact that a select committee of the House of Commons in 1878 
recommended that their salaries be raised to £2,000 per annum, which 
recommendation has ever since been ignored, although since that time 
their jurisdiction in common-law matters has been practically raised 
from fifty to one hundred pounds. The argument in favor of an increase 
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of their salaries is based upon two considerations: the public necessity 
of securing first-class lawyers for so important judicial positions, and the 
absolute injustice of requiring judges to perform the labors and im- 
portant services now required of county court judges at salaries of 
only £1,500 a year. The first argument is met, it seems, with the con- 
cession of the conscientious and able manner in which the judges of 
those courts have performed their duties at the present salary ; but the 
reply to this, in substance, is that the fact that they are willing to be 
ridden and imposed upon is no sound reason why the public should sub- 
ject them to such indignities. The view is alluded to that the 
establishment of these courts and the increase of the jurisdiction of the 
judges have entailed a great saving in the public cost of judicial admin- 
istration. Another argument, put forward from the same source in 
favor of an increase of their salaries, is that when a lawyer is once 
appointed toa county court judgeship, he is practically pocketed ; there 
is no further hope of judicial promotion. It seems that our miserable 
American habit of recruiting from the ranks of advocates the bench of 
even the highest court of the Union has a counterpart in the mother 
country. The following observations of the Times upon this question 
ought to be heeded in this country :— 


There is another respect, too, in which the position of County Court judges 
might be improved with great advantage to the public service. Those amongst 
them who prove themselves fit and capable men should be promoted from time 
to time to the High Court Bench. The Bench of the County Court should bea 
step towards the High Court, instead of being, as it now unfortunately is, an in- 
superable barrier to all promotion. The rule that fidelity and capacity in an 
office are the best passports to a higher one has no application to County Court 
judges. A small grocer becomes in time, if capable, a universal provider; the 
cure of a few souls leads to the cure of many. Why should not the judge of 
small causes grow naturally into the judge of great causes? The judicial mind 
and temper are at least as well developed upon the bench as at the bar; the 
arguing of causes is surely not a better training for the impartial judge than 
the trying of causes. A County Court judge should be able to feel that dili- 
gence and capacity in the discharge of his duties would lead to promotion, not, 
as he does now, that he is placed on the shelf, and that, if he had the genius of 
Mansfield himself, he could not get out of the cul de sac which his office is 
under present circumstances. There can be no doubt that there is a large 
number of men at the bar who would not be attracted by the position of County 
Court judge, with a salary of even 3,0001., if that salary and the position were 
final, but who would gladly accept both as a step on the road to the attainment 
of a higher ambition. The proposal is, indeed, no new one. Many of the 
witnesses examined before the Select Committee of the House of Commons on 
the County Courts Jurisdiction Bill, which sat in 1878, and to which reference 
has already been made, expressed a decided opinion in its favor. It is need- 
less to quote from the evidence at length. Let the words of one witness, 
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whose position was of the highest, and whose opinion will still carry the 
greatest weight, suffice. The late Lord Bramwell, in his evidence, declared 
himself in favor of occasionally promoting County Court judges to the higher 
Courts of Justice, upon the ground that the hope of such promotion would 
open a wide field to ability at the bar. Whatever grounds Lord Bramwell had 
for expressing that opinion in 1878, there certainly are still more grounds for 
holding it to-day. County Court judges have during the last fifteen years had 
a large increase of important work given them to do, 


Referring again tothe question of the salaries of the county court judges 
in England, it may not be out of place to remark that their salaries are 
larger than those of nine-tenths of the judges of the highest courts in 
the United States. They are equal to those of the State judges of nisi 
prius at Chicago. They are equal tothose of the judges of the Court of 
Appeals of New York. They are twenty per cent higher than those of 
the judges of the Supreme Judicial Court of Massachusetts. They are 
twenty per cent higher than those of the Circuit Judges of the United 
States, who wield the most enormous jurisdiction and power, especially 
in the matter of railway receiverships, and whose jurisdiction in some 
cases extends over an area of territory greater than England, France 
and Germany combined. Indeed, so far as we now recollect, there are 
but two classes of judges in the United States that are so highly favored 
in respect of their salaries as are the county court judges in England, 
and these are the judges of the Supreme Court of the United States, 
and the judges of the courts of superior jurisdiction in the cities of New 
York and Brooklyn. And yet it is within bounds to state that the cost 
of living in the United States, except in the rural communities, is at 
least equal to that in England ; for if meats and bread-stuffs are a little 
higher in that country than with us, house rent, clothing, domestic 
service, and nearly everything except food, are cheaper, as they 
generally are in free-trade countries. 


Tue DirreRENCE BETWEEN THE AMERICAN GOVERNMENT AND A Con- 
STITUTIONAL Monarcuy.— The effect (or rather the want of effect} of 
the election which has just taken place in the United States will afford 
curious material for reflection in England and on the continent of 
Europe. The Democratic party possessed at once the Presidency, the 
Senate and the House of Representatives. It therefore had, within the 
limits of the constitution, plenary power in respect of national legisla- 
tion. It was swept out of power at the recent election by majorities 
more decisive than any political party ever encountered in the history 
of our country. The popular denunciation of the policy of the party in 
power was like a blast of destruction, loaded with curses and anathe- 
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mas, and laying all things prone. If a political could be compared to 
a naval battle, the disasters of the dominant party might be compared 
to the battle of Navarino which restored the nationality of the Greeks. 
At morning the allied Christian fleet blockaded, in the gulf of that name, 
a combined Turkish and Egyptian fleet of ninety-three sail, and at- 
tempted some sort of negotiation with itscommander. At one o’clock 
a gun was accidentally fired from some ship or other, history is not 
certain what, nor even on which side. Then began one of the greatest 
naval conflicts in all history. At five o’clock there were but thirteen 
vessels of the Turko-Egyptian flotilla still afloat; the Gulf of Navarino 
was strewn with wreckage from end to offing, and from side to 
side. It is just so with the party which but yesterday was enjoying 
the full tide of power. It is a mass of wreckage, pounded, pummeled, 
and almost unrecognizable. Its great leaders, Wilson, Bland, Springer, 
Holman — all save two or three in the South, have been defeated of 
re-election. Ifa moral could be compared to a physical, catastrophe, 
we know of nothing to which this popular verdict could so well be com- 
pared as Goethe’s description of the storm on the Hartz Mountains on 
Walpurgis night, as translated by Shelley, which we have to quote from 
memory : — 


The columns of the evergreen palaces ! are split and shattered; 
Their roots creak and groan, 

And, ruinously overthrown, 

By the fierce blast’s unconquerable stress, 

Over each other crack and crash they all 

In terrible and intertangled fall. 


Now, what is the result? Our constitution prevents any result. It 
is so devised as to defeat any sudden expression of the will of the peo- 
ple. The party dominant before the election will remain in power - 
until March 4th, 1895. Until that time it will continue to hold the 
presidency, and both houses of Congress, and in its wrath and dread, 
it will be able to put through any legislation which it sees fit, wise or 
unwise. For three months it may continue to legislate in diametrical 
opposition to the will of the people, so decisively and overwhelmingly 
expressed at the polls; and there is no reason to doubt that it will do 
it. In point of fact it entered, as serenely as though nothing had hap- 
pened, upon the most important legislation which has been attempted 
since the passage of the National Currency Act of 1863. The bill was 
introduced, with placid self-approval, by a statesman defeated of re- 


1 The mountain fir, or tannentrees: cratic leaders who failed of re-elec- 
these may symbolize the great Demo- tion. 
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election. It was put in charge of a ‘‘ steering committee ’’ presided over 
by a statesman elected tostay at home. It has fortunately failed at the 
outset — we say this without any regard toits merits; and possibly the 
subject will be left for the decision of a Congress which, for the time 
being, represents the will of the electors and enjoys their confidence. 
The new Congress will come into life on the 4th of March, though, 
under the constitution, it cannot meet, unless assembled by the presi- 
dent in extra session, until the first Monday in December, 1895, thirteen 
months after it was elected. Onthe 4thof March next the party which 
now holds but little more than one-third of the members of the House 
of Representatives will hold two-thirds, and will also hold the Senate. 
Under the system of responsible government prevailing in England, 
France, and some other countries in Europe, the’ president and his 
cabinet would never dare to face an angry House of Representatives 
with such a decisive majority against their policy. Nor is there in fact 
any veto power in England over any measure that passes both houses 
of Parliament. Some two hundred years ago William and Mary sent 
to Parliament the last veto message, couched in the formal words ‘‘ the 
King and Queen will consider of the matter.’? The supremacy of the 
House of Commons, and the fact that no government can exist and be 
carried on in opposition to that branch of the legislature, forbids in itself 
the existence of a veto power. But in our case the president and his 
cabinet will continue to hold the fort. There is hardly any room to doubt 
that the Republican House of Representatives, intoxicated with success 
and infuriated with rage, will quickly repeal the Wilson Act and any 
supplementary tariff acts which may be passed between now and the 
4th of March next, and that, if these repealing bills pass the Senate, 
the president will veto them. Thus, under our straight-jacket consti- 
tution, a single man, elected two years ago, will successfully oppose 
his will against the present demands of the people. The will of the 
present majority cannot be carried out under any probable conditions 
until the 4th of March, 1897, when a new president will be inaugurated. 
In England, under similar circumstances, the will of the electors would 
be immediately voiced in legislation unless obstructed by the House 
of Lords. The election would take place after a dissolution of par- 
liament. The new parliament would meet soon after the election. 
If a parliament were to assemble in which the popular branch presented 
such a decisive majority against the government as will the House of 
Representatives just elected, no government would dare for one moment 
to face its angry and tumultuous storm. The Crown could not veto any 
measure which the Commons might adopt with the sanction of the Lords, 
because the Crown can only act through ministers, and the ministers 
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must represent the party in power in the House of Commons; other- 
wise no supplies will be voted to them to carry on the government, and 
the wheels of government will stop. The House of Lords alone—a 
body which represents no one but the Lords themselves — will oppose 
its feeble and waning conservatism against the demands of the people 
until the people rise up in their power and put it out of existence. 

The subject for speculation is, which system is the better, the Eng- 
lish and Continental system under which the government yields quickly 
to the will of the electors, or our straight-jacket constitutional system 
under which the machinery is clogged and fettered to such an extent 
that the wishes of the people do not express themselves in legislation at 
all until the people have changed their minds. The conservatism of 
our system is illustrated by the fact that the popular will, so decisively 
expressed at the last election, may never find expression in legislation. 
Certainly it cannot find such an expression until the Republican party 
elect a new president; and notwithstanding the overwhelming discom- 
fiture of the Democratic party, it is by no means certain that they will 
not elect the president two years hence. In 1874 the Republican 
party was overthrown by majorities nearly as decisive as those which 
have now overwhelmed the Democratic party; and yet in 1876 their 
candidate for the presidency was elected, or at least adjudged to be 
elected. The election of 1874, like this, was a calamity election. 
There had been a financial panic in 1873, and in the midst of a financial 
panic the government is always blamed, and is always defeated at 
the next election. That has happened again this year, notwithstanding 
that it is perfectly clear to all thinking men that the panic and subse- 
quent depression were the result of causes for which no political party 
was responsible. But whatever may be its rationale, its verdict repre- 
sents the will of the people; and, as we pretend to be a government of 
the people, the conclusion would seem to be that the constitution should 
be amended so that no old Congress should meet after a general Con- 
gressional election. Certain it is that, until the fourth of March, the 
Democratic party, in spite of its ruinous defeat, will do what it best can, 
in the judgment of its leaders, in the form of new legislation, to arrest 
the popular tide which is engulfing it; and the Republican party, under 
similar circumstances, have done, and would do the same thing. But 
the position of the now defeated party seems like that of ‘* Anarch 
Old’’ in Paradise Lost : — 


‘*T upon my frontiers here 
Keep residence, if all I can will serve 
That little which is left so to defend, 
Encroached on still through our intestine broils, 
Weakening the scepter of old Night.’’ 


NOTES. 109 


And the mutations of parties in our country, and the extent to which 
the people are casting off mere party ties, are shown by the fact that 
the position of the Republican party seemed nearly as desperate but 
two short years ago. 


Tue Late Curer Justice Girrittan.— Hon. James Gilfillan, of the 
Supreme Bench of Minnesota, died at Saint Paulon December 16th. He 
was born at Bannockburn, Scotland, March 9, 1829, and brought to this 
country in his infancy, spending his youth in Oneida County, N.Y. He 
attended the district schools and then took up the study of law at the 
National Law School at Balston Spa, N. Y., and was admitted to the 
bar at Albany in 1857. He then went to St. Paul, Minn., where he has 
since resided. In 1862 he entered the military service as a second 
lieutenant in the Seventh Minnesota Regiment, and in one month was 
commissioned a captain. He first served against the Sioux Indians and 
then in the South until the close of the civil war. After the war he 
continued in his law practice at St. Paul until 1869, when he was 
appointed Chief Justice of the State Supreme Court, to fill a vacancy, 
and served until 1870. He was again appointed to fill a vacancy in the 
same office in 1875; elected in the autumn of the same year, and re- 
elected in 1882. 


LiaBitity oF STOCKHOLDERS IN CaLirornIA: THE REMARKABLE DeE- 
cision IN Hunt v. Warp.— Our reference to the decision of the Supreme 
Court of California, in our last number,! wherein we construed section 
359 of the Code of Civil Procedure of that State,” has called forth several 
letters from legal gentlemen in that State whose opinions we value, or at 
least respect. One of them contains the following: ‘‘ You assume a 
very serious responsibility when you charge that ‘ the statute is deliber- 
ately garbled’ by the Supreme Court of California. The court, in 
analyzing a badly drawn statute, seems to have intended merely to reject 
that portion of it not applicable to the subject under consideration, and 
to retain and apply the rest, giving the words their natural meaning. 
While I agree with you that the court has made a mistake in its reading 
of the statute, I feel like resenting the severe language in which you 
couch your criticism.’’ In reply to the above we have to say that we 
did not intend to charge the court with the deliberate purpose of mak- 
ing the statute read differently from the manner in which the court sup- 
posed it ought to read. Our charge that the statute was deliberately 
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garbled is based upon this course of reasoning: 1. That it is strangely 
altered. 2. Thatitis soaltered in the opinion of a court of justice. 3. 
That courts of justice are conclusively presumed to act deliberately. 
To prove these positions we will simply quote in parallel columns the 


statute as it reads and as the Supreme Court of California makes it 


read : — 


THE STATUTE AS IT READS. 


This title does not affect actions against 
directors or stockholders of a corporation 
to recover a penalty or forfeiture imposed, 
or to enforce a liability created by law; but 
such actions must be brought within three 
years after the discovery by the aggrieved 
party of the facts, upon which the penalty or 


THE STATUTE AS THE COURT MAKES IT 
READ. 


This title does not affect actions against 
* * * stockholdersofacorporation * * * 
to enforce a liability created by law; but 
such actions must be brought within three 
years after * * * the lMlability was 
created. 


forfeiture attached, or the liability was 
created. 


It will be perceived that the court wholly omits the words which we 
print in italics, and that those worcs characterize and give meaning to 
the whole statute. In other words, the statute is not an original statute 


of limitations at all, but is merely a qualification of another statute of 
limitations, fixing the time when such other statute shall begin to run, 
in the ordinary case of concealment of the facts giving the right of 


action. 

Another member of the bar of California writes to us as follows: ‘ In 
your Easternsimplicity, you utterly fail to take into consideration what 
we in California know painfully well concerning California official 
methods. You fail to note that Hunt v. Ward, as the case is made and 
presented on its facts, is on all fours with the case of the Central Pacific 
stockholders. In Hunt v. Ward, as in the Central Pacific case, a cor- 
poration had made a mortgage to secure its bonds; the mortgage had 
been foreclosed leaving a deficit; the mortgage creditor proceeded to 
collect this unpaid balance from the stockholders; and he was unex- 
pectedly met (O tempora, O mores!) with a short statute of limitations, 
made not by the legislature of California but, out of whole cloth, by the 
Supreme Court of California. Are you so dull as not to see that Hunt 
v. Ward is merely a concocted case, designed to pave the way for a 
favorable decision in a Federal court, of any similar proceeding by the 
United States against the Central Pacific stockholders — that court fol- 
lowing the State court in the interpretation of its own statute? Are 
you so dull that you cannot see in this decision the fine Italian hand of 
those stockholders and the astute lawyers whom they are able to 
employ? Can you not taste the milk in the cocoanut? Please do not 
print my name, as I have to make a living practicing in that court.’’ 
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It is true that the general characteristics of Hunt v. Ward are 
the same as the general characteristics of a supposed action against 
the Central Pacific stockholders by the United States to recover from 
them any balance of the indebtedness of that company after the fore- 
closure of its mortgage ; but we are nevertheless unable, notwithstanding 
the astonishing manner in which the Supreme Court of California has 
misread the statute under consideration, to conclude that the action was 
concocted. Since receiving the letter from which the last quotation is 
taken, we have taken the pains to make some inquiry into the case of 
Hunt v. Ward, and we have been led to believe that it was defended 
on the ground of this statute of limitation in good faith, and by repu- 
table counsel, though without any hope of winning it on that ground. 
In other words, we have been led to believe that the decision of the 
court was as much a surprise to counsel as it certainly has been to the 
bar of California. How the court could make the statute read as it has, 
is a more difficult matter to get over. But we have concluded that the 
most charitable solution is this: That counsel for the defendants, in the 
zeal of making a plausible argument, fixed up the statute that way in 
their brief, and that the judge who wrote the opinion, instead of going 
to the statute-book, accepted that as the proper reading with reference 
to the facts in judgment, and carelessly cut it out or copied it and made 
it part of his opinion. 

That an appellate court, overworked as the Supreme Court of Cali- 
fornia is, might innocently fall into an error of that kind would seem to 
be a fair conclusion from the following extract from a letter which has 
been written to us by an eminent member of the bar of that State with 
reference to this same decision: ‘‘ I was also particularly interested 
in what you have to say about the decision in Hunt v. Ward; to all of 
which I agree, except that I do not think there was any collusion in the 
court below, or sinister influence in the court above. It is simply 
an illustration of the incredible haste and carelessness which have 
characterized the California Supreme Court ever since I have known it, 
and which I am inclined to believe, from my own observation and ex- 
perience, and also from the high reputation of the decisions of the 
California court in other States, equally characterizes other appellate 
courts of the country, including even, possibly, the Supreme Court of 
the United States. I think, perhaps wrongly, that it is a little worse 
here than anywhere else, but this results not so much from the inferior 
character and lack of learning of the judges as the vicious method 
adopted by them in their decisions. The oral argument is with us alto- 
gether a farce, the cases generally not being decided for several months 


l 

l 
1 
e 
ut 
a 
re 
of 
to 
ot 


112 


29 AMERICAN LAW REVIEW. 


thereafter, and then being decided on the briefs, by the particular 
judges to whom they are respectively assigned. We have in effect, 
counting the court and the departments, twelve different appellate 
tribunals ; for it is very evident that when a decision has been reached 
by the Judge or Commissioner to whom the case is assigned, the ex- 
amination given to the case by the other judges is too cursory to insure 
against error both as to fact and as tolaw. The result is, that the law 
in this State is so entirely unsettled that no competent lawyer can ever 
predict, with any degree of assurance, how a case will turn out. I 
have known the members of the Supreme Court of this State for twenty- 
six years, and with some notorious exceptions I have generally found 
them to be gentlemen of ability, learning and character, and it is always 
a matter of astonishment to me that with such judges the results could 
be so unsatisfactory; but I am now convinced that no amount of 
ability or learning and good intentions in the judges can possibly avail, 
so long as the present vicious system of assigning the cases to indi- 
vidual judges continues to prevail.’’ 

We should the more readily concur in the view of this last corre- 
spondent, but for the extraordinary fact that, although the construction 
of the statute as made by the court was absolutely novel, and against 
the plain letter of the constitution, the department of the court which 
rendered the decision overruled an application to transfer the case to 
the court in banc. That, to our mind, is the most staggering feature 
of the case. A reference of the question to the court in banc would 
seem to have been a matter of the most obvious propriety. 

We write this at a long distance from the State of California. We 
should hardly allude in these columns to a decision construing a local 
statute, but for its supposed bearing upon the rights of the United 
States as against the Central Pacific stockholders,— rights involving 
many millions of dollars. That a decision of this kind, involving a 
palpable misreading of a statute, enacted long after the rights of the 
United States became established, could have any serious effect upon 
those rights in a court of the United States, we are utterly unwilling to 
believe. Whatever view is taken of this decision, the fact remains that 
a court which can render such decision is not a benefaction, but a 
calamity. 


Sir Jonn S. D. Tuomrson. — The late Sir John S. D. Thompson, 
Q. C., Canadian Premier, was a distinguished member of the legal pro- 
fession. He was born in Halifax, Nova Scotia, on the 10th of Novem- 
ber, 1844. He was a son of John Sparrow Thompson, a native of 
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Waterford, Ireland, who, after emigrating to Canada, was for a time 
Queen’s printer and afterward superintendent of the money order 
system of Nova Scotia. He received his early education in the public 
schools and the Free Church Academy of Halifax, after which he chose 
law as his profession, being called to the bar in 1865. For six years 
he was alderman of the city of Halifax and for five years a member of 
the Board of School Commissioners, being for some time chairman of 
the board. In 1878 he was counsel on behalf of the United States 
government, acting with the American lawyers, before the Fishery Com- 
mission sitting at Halifax under the Washington treaty. In 1877 he 
entered the political arena and was, by a large majority, elected to 
represent the county of Antigonish in the Nova Scotia legislature. 
The same constituency returned him in 1878, when he was appointed 
Attorney-General, and so became a member of the Executive Council. 
In 1882, on the retirement of Hon. Mr. Holmes, he was chosen Premier, 
but resigned a few months afterward on being appointed a judge of 
the Supreme Court of Nova Scotia. This office he resigned in 1885, 
when he was chosen by Sir John A. Macdonald to fill the important 
office of Minister of Justice and Attorney-General of the Dominion. 
For the last two years of his residence in Halifax he was honorary 
lecturer in the Halifax Law School on the subject of evidence and con- 
struction of statutes. Since the death of Sir John A. Macdonald the 
Hon. Mr. Thompson has been the leader of the reconstructed cabinet 
and the actual leader of the Conservative party of the House of Com- 
mons, and there can be no doubt that it was his high character that 
saved the party from ignominious defeat at the by-elections held since 
the revelations that have been made in consequence of the boodle 
charges preferred at the last session of Parliament. 


Views or Hon. Lyman TrumMBvLL on Existine Evirs. — 
Hon. Lyman Trumbull, many years ago a justice of the Supreme 
Court of Illinois, and, later, a senator of the United States, delivered 
an address before a meeting of members of the Populist party in 
Chicago, which has been interpreted by some as an open declaration in 
favor of the principles of that party. He spoke of the alarming evils 
which confront us in the growth of corporate monopolies and in the 
corresponding depressed condition of the wage-earners, in the following 
language: — 


They see around them, in the possession of favored corporations and the 
pampered few, all the magnificence and luxury which accumulated wealth can 
VOL. XXIX. 8 
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bestow, while they toil and even suffer for the means, the God-given right, to 
live. Is it any wonder that discontent prevails among the masses, and that 
they act in concert in the effort to improve their condition when such a state of 
things exists? The happiness of a people is the happiness of the individuals 
who compose the mass. Laws which open the door to large fortunes by devise, 
by inheritance or by speculation, have no tendency to promote the happiness 
of the people at large, and often not even the happiness of those for whose 
benefit they are made. 


Upon the more important question, what remedy, if any, legislation 
can supply for these admitted evils, he offered the following: — 


Neither strikes of the laboring classes, which array against them the money 
power and the governmental power which controls, nor the governmental con- 
trol of the great railroad and other corporations, will remove the existing con- 
flict between labor and capital, which has its foundation in unjust laws, enabling 
the few to accumulate vast estates and live in luxurious ease, while the great 
masses are doomed to incessant toil, penury, and want. What is needed is the 
removal of the cause which permits the accumulation of the wealth of the 
country in few hands, and this can only be peaceably brought about by a change 
of the laws of property. 

The remedy for this growing state of things would be to restrict the forma- 
tion of corporations to such as are formed for public purposes, or such as the 
public have an interest in. Seventy-eight per cent of the great fortunes of 
the United States are said to be derived from permanent monopoly privileges 
which ought never to have been granted. Ido not mean to say that all great 
fortunes exceeding a million have been acquired by immoral means, but such as 
have not are the exception, and to limit the privilege of disposing of more than 
a million by devise or descent, would not affect one in ten thousand of the 
people. In short, such limitations would tend to discourage, not honest enter- 
prise or industry, but stock jobbing, trickery, and other questionable methods 
of acquiring vast fortunes. 


Upon the question of the increasing tendency of the Federal courts 
to seize jurisdiction upon new lines, to go into the business of the com- 
mon carrier, and to assume the office of the State governments of pro- 
tecting property, and even of preserving the peace, by means of 
injunctions, he spoke as follows :— 


Of late years, United States judges have assumed jurisdiction they would 
not have dared to exercise in the earlier days of the republic. They now 
claim the right to determine the extent of their jurisdiction and enforce such 
orders as they think proper to make. These Federal judges, like sappers and 
miners, have for years silently and steadily enlarged their jurisdiction, and 
unless checked by legislation they will soon undermine the very pillars of the 
constitution and bury the liberties of the people beneath their ruin. To vest 
any man or set of men with authority to determine the extent of their powers 
and to enforce their decrees, is of the very essence of despotism. Federal 
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judges now claim the right to take possession of and run the railroads of the 
country, to issue injunctions without notice, and to punish for contempt by fine 
and imprisonment any one who disputes their authority. Congress some years 
ago passed an act limiting the powers of Federal judges to punish for con- 
tempts, except such as are committed in their presence, or by officers of their 
courts, or in disobedience of some lawful order. But what protection does 
this afford the citizen, when the very Federal judge who issues the order passes 
upon its legality? 


Such views, expressed by a man so eminent as a lawyer and so expe- 
rienced as a statesman, will attract—indeed, have attracted — very 
considerable attention. The extent to which legislation can properly 
interpose to arrest the growth of monopolies and the accumulation of 
great estates in the hands of private individuals, without putting a 
damper upon individual enterprise, is a question which, so far, remains 
aspeculative question merely. An income tax, slowly graduated upward 
to the point of confiscation, has been thought by many whose opinions 
are worthy of attention tobe a just and practicable remedy. But if the 
legislature of any single State should impose such a tax, it would quickly 
have the effect of driving capital from its borders into other States, and 
this could not fail to result in a repeal of the measure. This very fact 
seems to make the application of such a remedy by the separate States a 
hopeless one. If the tax is imposed by the Congress of the United States, 
then it is met with the constitutional objection which has been interposed 
against the Federal income tax recently enacted, which is that such a 
tax, being a direct tax and not apportioned according to the population 
of the States, but according to the wealth of individuals, is within a pro- 
hibition found in the Federal constitution. It is true that the question 
has been once decided by the Supreme Court of the United States ; but 
it is to be observed, as was once observed by the dissenting judges 
of that court, when dealing with the question of the power of a 
State legislature to surrender to a private corporation for all time 
the right of taxation possessed by the State, that the question is 
one which, from its nature, cannot be settled by a single decision, 
and especially by a decision rendered under the stress of events 
growing out of a great civil war. The constitutional objection to a 
Federal statute of this kind increases whenever the tax is laid, not 
merely as a means of raising revenue to carry on the government of the 
United States, but as a general police regulation to prevent the growth 
of monopolies, the accumulation of great private fortunes, and the con- 
sequent inequalities in the distribution of wealth among the inhabitants 
of the whole country. In what clause of the Federal constitution can 
the power to levy a tax for this purpose be found? In none other, so 
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far as we can imagine, than in what is known as the ‘‘ general welfare 
clause,’’ the clause which empowers Congress to ‘‘ provide for the 
general welfare of the United States.’? But, so far as we are aware, 
those who have contended most strongly for a liberal construction of 
the powers of the general government under the constitution have never 
gone so far as to discover in this clause a power in Congress to enact 
general police regulations on the theory of providing for the general 
welfare of the United States. What mine of power may yet be discov- 
ered in that clause in the slow process of amending the constitution, not 
by the concurrence of the legislatures of three-fourths of the States, as 
provided in the instrument itself, but by decisions of the Supreme Court 
of the United States, sitting as a permanent commission for the amend- 
ment of that instrument, by continually advancing its lines of interpre- 
tation, according to the accidents or exigencies of private litigations, — 
we do not attempt to foresee. But, assuming that Congress possesses 
and should exercise the power to lay such a tax, the result would be, 
on a larger scale, the same as it would be in the case of such a tax 
being laid by the legislature of a single State: it would operate to 
expel capital from the United States into other countries, so far as it 
should be found capable of migrating, and so far as not kept back by 
the existence of other favorable conditions. 

The remedy suggested by Judge Trumbull, of restricting the forma- 
tion of corporations to such as are necessary to carry out public pur- 
poses, has often suggested itself to reflective minds. There is a pro- 
priety in the State granting franchises for the building and operating 
of railways ; but there seems to be no propriety in granting a franchise 
for the carrying on of mere merchandising or for the mere business of 
manufacturing. These latter employments do not affect the public 
interests in such a way as does the business of the common carrier, and 
they may well be carried on by unincorporated joint-stock companies, 
or by corporations like those of California, where each member is liable 
for his proportion of the debts contracted while he is a member, no 
matter how large those debts may be when compared with the capital 
of the company. The corporation puts the individual at a disadvan- 
tage in this respect: A corporation may be, and often is, composed of 
rich men with a sham capital based upon a ‘‘ good faith’’ estimation of 
the property which they have transferred tous as representing its capital 
stock. By publishing to the world that the corporation has the cap- 
ital stock at which the co-adventurers have stocked the property thus 
turned in, the corporation gets credit, and then fails, and leaves its 
debts unpaid; and the capital which the public have trusted turns out 
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to be in whole or 1n part fictitious, and they are left without recourse 
against the stockholders, although all of them may be wealthy men. 
Lawyers know that this is not a figment of the imagination, but that it 
is an every-day picture. Thus it is that those who prosecute private 
‘enterprises through the means of corporate organizations, authorized or 
permitted by the State, acquire a great advantage over individuals, and 
continually drain the possessions of the latter into their own coffers. 
This, of itself, is an active stimulus in the progress of an unequal dis- 
tribution of wealth. There is no reason why the mercantile corpora- 
tion should have any advantage in this regard over the mercantile 
partnership. In both cases the members should be liable to pay the 
debts which they have contracted. If it is said that our laws, as at 
present framed, do not, as in former years, allow the legislatures to 
make a monopoly of corporate franchises, but that it is open to 
all to incorporate their business, the answer is that it is not 
open to single individuals to do so, except in the State of Iowa 
and, possibly, in one or two other States. In most of the States the 
single individual must, in order to incorporate his business and put him- 
self on an equal footing with the corporations with which he must deal, 
take into his confidence a sufficient number of individuals, having no 
proprietary interest in his business, to form a board of directors; and 
to that extent he must submit the secrets of his business, and even the 
power of controlling it, to strangers. The best solution of which the 
question is capable would seem to be that, in respect of companies 
created to prosecute private enterprises, such as do not, like railroads 
and canals, involve a public employment, the State should withhold the 
franchise of a limited liability, but on the other hand should not restrain 
private enterprise so far as tomake each shareholder liable to pay 
all the debts, as a partner is. But justice and expediency at once 
demand that each shall be liable to pay his proportionate share of them, 
no matter how great they may be. We doubt whether the questions 
suggested by Judge Trumbull have been anywhere better considered, 
or with a greater breadth of view, than by Mr. Justice Brown, in his 
address before the American Bar Association at Milwaukee, in 1893, 
published in a former issue of this Review.! 


Tae Pennine Treaty With Japan.— We have before us the full text 
of the treaty between the United States and his Majesty of Japan, 
awaiting ratification by the Senate of the United States. Most of its 
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provisions relate to commerce, navigation, customs, duties, salvage, 
the protection of stranded vessels, and the like. Article one, which 
relates to the rights of the citizens of either country in the other country, 
is as follows :— 


The citizens and subjects of each of the two high contracting parties shall 
have full liberties to travel or reside in any part of the territories of the other 
contracting party, and shall enjoy full and perfect protection for their persons 
and property. They shall have free access to the courts of justice in pursuit 
and defense of their rights, they shall be at liberty equally with native citizens 
or subjects to choose and employ lawyers, advocates and representatives to 
pursue and defend their rights before such courts and in other matters con- 
nected with the administration of justice they shall enjoy all the rights and 
privileges enjoyed by native citizens or subjects. In whatever relates to rights 
to residence and travel, to the possession of goods and effects of any kind, to 
the succession to personal estates, by will or otherwise, and the disposal of 
property of any sort and in any manner whatsoever which they may lawfully 
acquire, the citizens or subjects of each contracting party shall enjoy in the 
territories of the other the same privileges, liberties and rights, and shall be 
subject to no higher imports or charges in these respects than native citizens or 
subjects of the most favored nations. The citizens or subjects of each contract- 
ing party shall enjoy in the territories of the other entire liberty of conscience 
and subject to the laws, ordinances, regulations, shall enjoy the right of private 
or public exercise of their worship, and also the right of burying their respect- 
ive countrymen according to their religious customs in such suitable and con- 
venient places as may be established and maintained for that purpose. They 
shall not be compelled under any pretext whatever to pay any charges or taxes 
other or higher than those that are or may be paid by native citizens or subjects 
of the most favored nations. The citizens or subjects of either of the contract- 
ing parties residing in the territories of the other shall be exempted from all 
compulsory military service whatever, whether in the army, navy, national 
guard or militia, and from all forced loans or military exactions or contribu- 
tions. 


Article seventeen abolishes the extra-territorial jurisdiction in case 
of foreign settlements in Japan, in the following language :— 


The several foreign settlements in Japan, shall, from the date this treaty 
comes in force, be incorporated with respect to the Japanese communes, and 
shall henceforth form part of the general municipal system of Japan. The most 
competent Japanese authorities shall thereupon assume all municipal obliga- 
tions and duties in respect thereof, and the common funds and property, if 
any, belonging to such settlements shall at the time be transferred to the said 
Japanese authorities. 

When such incorporation takes place, existing lessees in perpetuity upon 
what property is now held in the said settlement shall be confirmed, and no 
conditions whatsoever other than those contained in such existing leases shall 
be imposed in respect of such property. 

It is, however, understood that the Consular authorities mentioned in the 
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same are inall cases to be replaced by the Japanese authorities. All lands 
which may have been previously granted by the Japanese government free of 
rent for the purpose of said settlements shall be subject to their right of 
eminent domain, be permanently reserved free of all taxes and charges for the 
public purposes for which they were originally set apart. 


The treaty abrogates, in express terms, four preceding treaties 
between the two countries. In consequence of this abrogation the 
treaty recites that, — 


The jurisdiction exercised by the courts of the United States in Japan and 
all the exceptional privileges, exceptions and immunities there enjoyed by 
the citizens of the United States as a part of, or appurtenant to such jurisdic- 
tion, shall absolutely and without notice cease and determine, and thereafter 
all such jurisdiction shall be assumed and exercised by Japanese courts. 


The treaty is to take effect on the 17th of July, 1895. It is per- 
ceived that, in regard to abolishing the jurisdiction of our consular 
courts in Japan, it is more favorable to Japanese aspirations than is 
the treaty recently concluded between Great Britain and Japan; for 
the jurisdiction of our consular courts determines immediate and with- 
out notice, upon the taking effect with the treaty, whereas the British 
treaty provides for a delay of six years, until the new judicial establish- 
ment of Japan can be got into working order. The full text of this 
important treaty was published in the San Francisco Call for Decem- 
ber 9, and doubtless in other leading newspapers throughout the 
country. 


New Rovtes Respectine Cot.istons at Sea. —In the recent presiden- 
tial message there is the following statement :— 


The rules for the prevention of collisions at sea, which were framed by the 
Maritime Conference held in this city in 1889, having been concurrently incor- 
porated in the statutes of the United States and Great Britain, have been 
announced to take effect March 1, 1895, and invitations have been extended to 
all maritime nations to adhere to them. Favorable responses have thus far 
been received from Austria, France, Portugal, Spain and Sweden. 


SpanisH InsustTice aGainsT AMERICAN CommeERcE.— President Cleve- 
land, in his last message to Congress, does not employ diplomatic 
language in referring to the unjust treatment which American commerce 
is receiving at the hands of Spanish officials :— 


Unreasonable injustice imposed by Spain on the vessels and commerce of 
the United States have demanded from time to time during the last twenty 
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years earnest remonstrance on the part of our government. In the immediate 
past exorbitant penalties have been imposed upon our vessels and goods by 
customs authorities of Cuba and Porto Rico for clerical errors of the most 
trivial character in the manifests of bills of lading. In some cases fines 
amounting to thousands of dollars have been levied uponcargoes or the carrying 
vessels when the goods in question were entitled to free entry. Fines have 
been exacted even when the error was detected and the Spanish authorities 
notified before the arrival of the goods in port. This conduct is in strange con- 
trast with the considerate and liberal treatment extended to Spanish vessels 
and cargoes in our ports in like cases. No satisfactory settlement of these 
momentous questions has been yet reached. 

The Mora case referred to in my last annual message remains unsettled. 
From diplomatic correspondence on this subject, which has been laid before 
the Senate, it will be seen that this government has offered to conclude a con- 
vention with Spain for the disposal by arbitration of outstanding claims between 
the two countries, except the Mora claim, which, having been long ago adjusted, 
now only awaits payments as stipulated, and of course it could not be included 
in the proposed convention. It was hoped that this offer would remove the 
parliamentary obstacles encountered by the Spanish government in providing 
payment of the Moraindemnity. I regret to say that no definite reply to this 
offer has yet been made, and all efforts to secure the payment of this settled 
claim have been unavailing. 


FEDERAL Prisons. — It is well known that the State jails and State 
penitentiaries have always been used as Federal prisons, under con- 
tractual arrangements between the United States and the States. This 
is very discreditable to the United States; since it results in the 
fact that there is no uniformity of treatment on the part of Federal 
prisoners, and that a uniformity of duration of sentences, even if that 
could be approximately obtained, would produce no uniformity of pun- 
ishment. The penal institutions of some of our States are managed 
almost on the sentimental plan of treating prisoners as public favorites, 
whilst those of other States are a disgrace to civilization. The same is 
to a great extent true of the jails in which prisoners must be confined 
during preliminary detention. The use of such jails for preliminary 
detention is, however, practicably unavoidable. But itis time that 
Congress should give serious attention to the renewed recommendations 
of successive presidents upon the subject of Federal prisons. That of 
President Cleveland in his last message is as follows: — 


Eight years ago, in my annual message, I urged upon Congress as strongly 
as I could the location and construction of two prisons for the confinement of 
United States prisoners. A similar recommendation has been made from time to 
time since,and a few years age », law was passed providing for the selection of sites 
for these institutions. No appropriation has, however, been made to carry the 
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act into effect, and the old and discreditable condition still exists. It is not my 
purpose at this time to repeat the considerations which make an impregnable 
case in favor of the ownership and management by the government of the 
penal institutions in which Federal prisoners are confined. I simply desire to 
again urge former recommendations on the subject, and to particularly call the 
attention of Congress to that part of the report of the Secretary of War in 
which he states that the military prison at Fort Leavenworth, Kans., can be 
turned over to the government as a prison for Federal convicts without the 
least difficulty and with an actual saving of money from every point of view. 

Pending a more complete reform, I hope that by the adoption of the sugges- 
tion of the Secretary of War this easy step may be taken in the direction of 
the proper care of its convicts by the government of the United States. 


‘*EpucaTiInc THE St. Pau Bar.’’— Referring to an article under 
this caption in a former number of this publication,! we now take pleasure 
in stating that we were led into an error by the article in the Pioneer 
Press of St. Paul in so far as we stated that the action of Judge Willis 
cost him his renomination. He was not a candidate for any renomina- 
tion during the present year; but was a candidate for the Supreme 
bench of Minnesota, both on the Democratic and Populist tickets, and, 
though he ran 4,000 votes ahead of the candidate on the same tickets at 
the previous election, he was defeated by the Republican ‘‘ cyclone.’’ 
We are also creditably informed that he never said, as charged in the 
Pioneer Press, that he ‘‘ was obliged to educate the St. Paul Bar.’’ 
We have also been put in possession of facts which satisfy us that 
Judge Willis is a learned lawyer and acceptable judge. 


A Norasie Coprricut Case. — The Lawyers Co-Operative Publish- 
ing Company, of Rochester, republish in their series known as 
‘* Law Reports Annotated’’ the decision of the United States Circuit 
Court for the Western District of New York in the action brought 
against them by the West Publishing Company, of St. Paul, for an 
infringement of the copyright of the plaintiffs in their publication 
known as the ‘‘ American Digest,’’ through the publication of the 
defendants known as the ‘‘ General Digest.’’? The court found from 
the evidence that out of thirty-eight thousand paragraphs in the 
‘General Digest,’’ only three hundred and three were infringements. 
To this extent the defendants admitted the allegations of the bill of the 
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plaintiffs, and substituted new paragraphs forthe infringing ones. This 
carried a decree in favor of the complainants, making the injunction 
permanent, with costs; but beyond the result achieved, of expunging 
three hundred and three paragraphs from a work containing thirty- 
eight thousand, the decision was very much like what fishermen call a 
‘* water-haul.’’ In his opinion the learned Judge rules a number of prop- 
ositions about which we assume there could have been little or no doubt. 
These are: 1. That there can be no private copyright in official syllabi, 
prepared by a judge of the court rendering the opinion, under a statute 
or constitutional provision requiring such syllabi to be so prepared. 
2. But that head-notes, prepared by a publisher, suitable for a digest, 
cannot be used by another compiler of a digest, except as a guide to 
verify the accuracy of his work and to detect errors, omissions or 
other faults. 3. That the doctrine of confusion of goods does not 
apply to a case where the publisher of one digest has pirated some par- 
agraphs of the syllabi prepared by a private publisher of judicial decis- 
ions; so that the fact that some of the paragraphs in such a digest are 
pirated does not afford a ground for enjoining the publisher of the 
whole work. The Co-Ops. have also added the following paragraphs, 
in writing their head-notes of this decision, which, it will be perceived, 
are merely different ways of stating what has preceded: — 


6. Complainant in a suit for infringement of a copyright of a digest is not 
relieved of the burden of proving the infringement by the fact that he proves 
part of his case and convinces the court that it will be difficult to prove the 
rest. 

7. Mala fides cannot be imputed to the compiler of an annual digest of judi- 
cial decisions, in using copyrighted reports published during the year, for the 
purpose of making such digest. 

8. The publication of a digest of judicial decisions will not be enjoined on 
proof that less than one per cent of the number of paragraphs therein infringe 
the copyrights of another publisher, as such infringing paragraphs can readily 
be separated from the remainder of the book. 


Altogether the decision will tend to clear the atmosphere a little 
among the publishing and book-writing fraternity. On the one hand, 
compilers and publishers will be more cautious about the manner in | 
which they handle the copyrighted matter of others; and on the other 

hand, publishers will not rush frantically into expensive suits against 
rival publishers merely because they find a few isolated instances of 
piracy in the works of such other publishers, the elimination of which 
will be in no respect to the advantage of the complaining publisher. 
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Granp Otp Saint Lovuis.— A Saint Louisan, who has been absent 
for two years, must feel, on returning, like exclaiming ‘‘ Grand Old 
Saint Louis!’’ He will, instead of being derailed at the old tumble- 
down collection of shanties called the Union Depot, be received by 
polite uniformed ushers at ‘‘ Union Station,’’ the largest and best 
appointed railway station in the world. If he happens to know Dr. 
Taussig, the creative genius of that noble edifice, he will warm up with 
pride at the mere thought of being his fellow-townsman, and will insist 
upon calling him friend. As he rides away from the station, his eye 
will rest upon another massive edifice which covers one of the ancient 
parks of the city, and he will be told that it is the new City Hall. 
When he gets into the business portion of the city (which is very 
extensive), many new buildings, massive in structure and colossal 
in height, such as the Wainwright Building, the New Planters’ 
House, and the Union Trust Company’s Building, will reward 
his gaze; and his astonishment grows when he is told that credit- 
able improvements have been going on in every block throughout 
the vast area of St. Louis; that this work of improvement continued 
unabated during the recent panic ; that there was no panic in St. Louis 
at all, but that the grand old city ‘‘ stood four square to every wind 
that blew.’’ Then if he is a lawyer he will grasp the hands of a body 
of as learned, courteous, high-minded and upright judges and lawyers 
as can be found in any pertion of our great country. He will be glad 
to find himself in an atmosphere where a ‘political pull’’ is not 
necessary to enable a lawyer to practice his profession successfuly ; but 
where an upright, learned and independent bench value a lawyer not 
for his fawning and flattering, but for the skill and diligence with 
which he prepares his cases, for the learning, candor and intellectual 
strength with which he presents them, and for the substantial aid 
which he thus renders in the administration of justice. He will also 
find a local bar association in which any civic community might take 
pride, presided over by a learned, high-minded and courteous lawyer, 
and zealously devoted to the work of improving the legal profession, 
the administration of justice, and the laws of their State and country. 
And if he has the good fortune to attend its annual banquet, he will 
see none of the excessive hilarity which characterized the bar ban- 
quets of ancient times, but he will find himself at dinner with a large 
concourse of well-dressed, well-ordered and self-restrained gentlemen. 
In fact, the last annual banquet of the St. Louis Bar Association, which 
took place under the presidency of Mr. Charles Claflin Allen, was the 
most creditable and enjoyable affair of the kind which we ever remem- 
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ber to have attended. The addresses to the retiring judges delivered 
by Mr. Hagerman, Ex-Judge Adams, Mr. Kerr, and Mr. McKeighan ; 
the happy introductory speeches of the president, Mr. Allen; and the 
dignified responses of the retiring judges, Judge Black of the State 
Supreme Court, Judge Fisher of the State Circuit Court, and Judge 
Woerner of the State Probate Court, as well as that of Judge Priest 
of the Federal District Court,— formed a very fitting and agreeable 
programme, so well carried out as to leave no room for the usual after- 
midnight merriment. Hail, brethren — thanks, and, for another brief 
season, farewell! 
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Corporation: RaTIFICATION OF CoNTRACTS OF PRoMOTERS.— We see 
nothing in the decision of the Court of Appeals of New York in Oakes 
y. Cattaraugus Water Co.' which is not in accordance with well under- 
stood doctrine. The court holds that the president of a corporation 
may bind it by adopting and ratifying in its behalf a contract for service 
to be rendered to it, which contract was made by him while acting as 
its promoter prior to organization, provided the nature of the service is 
such that it would be competent for the president, in virtue of his im- 
plied powers, to bind the corporation by contracting originally for their 
rendition after the formation of the corporation. This is simply a branch 
of the doctrine that the agent who can contract for a corporation in a 
given particular, can bind it by ratifying a previous contract in the same 
particular, which would be otherwise invalid. If there is any stress in 
the case it seems to lie in ascribing the ex-officio power to the president 
of a corporation of making a contract for the rendition of services with- 
out the express authorization of the directors. It is well known that 
there is a wide divergence of judicial opinion as to the question of the 
implied or ex-officio powers of the president of a business corporation,— 
some of the courts ascribing to him the contractual powers of a general 
managing agent, while others hold that he has no ex-officio power at all 
beyond that of the mere presiding officer of the board of directors. We 
believe the New York doctrine to be right, and it is certainly in accord- 
ance with the understanding of business men. 


ConstituTionAL Law: THE Po.ice Power or THE States — Recu- 
LaTIoN OF InTeRsTaTE ComMERCE— Va.ipity or Laws 
THE SALE oF Inmrations or Butter.— In the case of Plumley v. Massa- 
chusetts, recently decided by the Supreme Court of the United States, 
it was held that a statute of Massachusetts prohibiting the sale of 
oleomargarine when colored so as to imitate butter, but permitting the 
sale of that manufacture in its uncolored and natural state, was not 
in conflict with any provision of the constitution of the United States. 


1 38 N. E. Rep. 461. 
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It did not infringe the exclusive power of Congress to regulate com- 
merce between the States, and was a valid exercise, by the State of 
Massachusetts, of its police power. The opinion of the court, which 
was written by Mr. Justice Harlan, and which appears to have received 
unanimous concurrence, is a valuable exposition of the Federal consti- 
tution in respect to the relation of the powers of the general govern- 
ment to the police powers of the States. We are glad to find in the 
opinion aclear and able vindication of the doctrine for which we have 
long contended in this publication, which is, that, roughly speaking, 
the general government possesses none of the police power, but that the 
general residuum of that power is in the several States. It will be re- 
called that the later doctrine of that court is that the power conferred 
by the constitution upon Congress to regulate commerce between the 
States is, in its very nature, exclusive; so that, so long as Congress 
refuses or omits to act, in imposing a regulation in any given particular, 
its non-action is to be construed into a declaration on its part, that, in 
that particular, interstate commerce shall be free. The force of the 
decision now rendered is that the non-action of Congress is not to be 
interpreted as meaning that commerce shall be free in such a sense as 
overrides the police power of the States, that is to say, the power to 
protect their citizens from the evils which flow from the importation of 
substances injurious to the peace, the safety, the health, or the morals 
of the community. What the case exactly decides is that it is competent 
for a State to prohibit, under a penalty, the sale, within its limits, of an 
artificial substance so manufactured as to deceive and cheat its own 
citizens. This will appear from the following language of the learned 
Justice who writes the opinion of the court: — 


We are of opinion that it is within the power of a State to exclude from its 
markets any compound manufactured in another State, which has been artifi- 
cially colored or adulterated so as to cause it to look like an article of food in 
general use, and the sale of which may, by reason of such coloration or adul- 
teration, cheat the general public into purchasing that which they may not 
intend to buy. The constitution of the United States does not secure to any 
one the privilege of defrauding the public. The deception against which the 
statute of Massachusetts is aimed is an offense against society; and the States 
are as competent to protect their people against such offenses or wrongs as 
they are to protect them against crimes or wrongs of more serious character. 
And this protection may be given without violating any right secured by the 
national constitution, and without infringing the authority of the general gov- 
ernment. A State enactment forbidding the sale of deceitful imitations of 
articles of food in general use among the people does not abridge any privilege 
secured to citizens of the United States, nor, in any just sense, interfere with 
the freedom of commerce among the several States. It is legislation which 
‘can be most advantageously exercised by the States themselves,” 
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The opinion concludes with the announcement of the following whole- 
some doctrine : — 


We are not unmindful of the fact — indeed, this court has often had occasion 
to observe — that the acknowledged power of the States to protect the morals, 
the health, and safety of their people by appropriate legislation, sometimes 
touches, in its exercise, the line separating the respective domains of national 
and State authority. But in view of the complex system of government which 
exists in this country, “ presenting ’’ as this court, speaking by Chief Justice 
Marshall, has said ‘‘ the rare and difficult scheme of one general government, 
whose action extends over the whole, but which possesses only certain enu- 
merated powers, and of numerous State governments, which retain and exercise 
all powers not delegated to the Union,’’ the judiciary of the United States 
should not strike down a legislative enactment of a State — especially if it has 
direct connection with the social order, the health, and the morals of its people 
—unless such legislation plainly and palpably violates some right granted or 
secured by the national constitution or encroaches upon the authority delegated 
to the United States for the attainment of objects of national concern. 


The only embarrassment which appears to have attended Mr. Justice 
Harlan, in this very clear and sound enunciation of constitutional doc- 
trine, lay in the previous decision of the court known as the ‘‘ Original 
Package Decision.’ ! That case was distinguished from this, on its facts, 


on the substantial ground that the two cases would have been alike if 
the article there in question had not been what it appeared to be, 
genuine beer, but a liquid colored artificially so as to look like beer, 
and thereby cheat the inhabitants of the State into which it was imported. 
But, while appreciating fully the embarrassment caused by that decision, 
itseemsto us that this is a distinction without a difference; since the 
court has always held that the police power of the States extends to 
the suppression of the manufacture and sale, at least in broken pack- 
ages, of intoxicating drinks within their limits. The two cases therefore 
present merely a difference of ground upon which the police power of a 
State may be validly exercised: one proceeding on the ground of sup- 


- pressing the sale of intoxicating drinks, injurious, as all can see, to the 


health, the peace and the morals of every community ; while the other pro- 
ceeds upon the ground of protecting its citizens against fraud. Our own 
view, often repeated, is that Leisy v. Hardin was not well decided. The 
subsequent action of Congress in reference to it shows that it did not 
involve a correct interpretation of the meaning of the non-action of Con- 
gress in regard to interstate traffic in intoxicating drinks. While judges, 
no matter how ably and carefully they may do their work, are often 
embarrassed by their own previous decisions, and find it difficult, and at 


! Leisy v. Hardin, 135 U. S. 100. 
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times impossible, to preserve absolutely uniform lines of decision, a 
legal journal, which is a sort of a free-lance, is under no such embar- 
rassment; and it is easier and simpler for us to regard the present 
decision as overruling Leisy v. Hardin. It seems clear to us that the 
two decisions cannot be made to stand together. 


Necuicence: Dancerous Premises — TO Fireman, Poice- 
MEN, ConsTABLES, ETC. —In the case of Beehler v. Daniels, recently 
decided by the Supreme Court of Rhode Island,! it is held that the 
owner of premises is not liable at common law to a fireman, who has 
entered thereon in the course of his duty at a fire, for an injury re- 
ceived by him in consequence of an elevator well being left open and 
of merchandise being so placed with reference to it as to guide one into 
it. The learned editor of the New York Law Journal has collected 
some additional authority upon this subject, from which it appears that 
it has been held that a fireman who, in the course of his duty, comes 
upon the roof of a building which is on fire, is a mere licensee, and is 
not deemed there by right or by invitation of the owner; so that if he 
is hurt, while there, in consequence of the condition of the building, no 
liability is imputable to the owner;? that a constable serving a civil 
writ, entering a doorless opening in a tenement house, wherein he 
wrongly supposes the person to be served is, is a mere trespasser, 
and cannot recover damages for injuries received by falling down a 
dark stairway ;* that a policeman lawfully entering a building in the 
night time, and being injured by neglect to comply with a statute re- 
quiring elevator shafts to be kept safely closed, has an action for dam- 
ages against the owner ;‘ that a police officer who enters upon premises 
at the request of the tenant, for the purpose of arresting a person there — 
engaged in disturbing the peace, may maintain an action against the 
owner for an injury caused by their defective condition, which injury 
happened to him while leaving the premises with the offender in his 
custody.5 In some States, and notably in New York, there are ordi- 
nances requiring elevator wells, shafts, etc., to be securely closed. 
On familiar principles, the violation of such an ordinance is negligence 
per se, and it may be assumed that a policeman, fireman, or other per- 


1 29 Atl. Rep. 6. 4 Parker v. Barnard, 185 Mass, 
2 Woodruff v. Bower (Ind.),34N. 116. 

E. Rep. 1113. 5 Learoyd v. Godfrey, 138 Mass. 
3 Blatt v. McBarron (Mass.), 36 315. 

N. E. Rep. 468. 
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son lawfully upon the premises, whether by invitation or not, would 
have an action against the owner or lessec, for any injury hap- 
pening to him without his fault, through a failure to comply with the 
ordinance.! 


MasteR AND SERVANT: WHO ARE FELLOW-SERVANTS IN THE SAME 
Commo. EmpLormMent.—The reports and the reporters continue to be 
prolific in decisions upon the question who are to be deemed fellow- 
servants engaged in a common employment, within the rule which ex- 
onerates the common master from liability for an injury inflicted upon 
one of his servants through the negligence of another. A recent de- 
cision of the Supreme Court of the Uniied States? is already having an 
important influence on the decisions of the State courts. That decis- 
ion essentially modifies, and probably overrules, a previous decision of 
the same court® (for the court never says in terms that it overrules its 
previous decisions), in holding that it is not universally true, that when 
one servant has control over another, they cease to be fellow-servants 
within the rule under consideration. The court holds that a locomotive 
enginecr and fireman are fellow-servants within the meaning of the rule 
in question, so that the fireman cannot recover damages from the rail- 
road company arising from the negligence of the engineer. ‘The case 
arose in Ohio, and the settled rule established by the Supreme Court of 
Ohio is admitted to be to the contrary. But the court hold that it is 
a question of ‘‘ general law’’ or ‘‘ general jurisprudence,’’ in respect 
of which the Federal judicatories are at liberty to disregard the State or 
local law. On this last question Mr. Justice Field delivered a very 
forcible dissent. The Supreme Court of Rhode Island follow the doc- 
trine of this case, by holding that an engineer of a city steam-roller, 
who has a flagman under his orders and dischargeable by him, is the 
flagman’s fellow-servant, so that the latter cannot recover damages 
from the State for an injury inflicted by the former in carelessly starting 
the roller without warning, — a decision which seems contrary to sound 
principle. In a late decision of the Supreme Court of Pennsylvania 
there is a holding to the effect that one employed in a manufacturing 
establishment, not as a foreman or superintendent, but merely to run 
the engine, put on the belts, and mark the fastenings, is the vice- 
principal over a boy 14 years old, employed in the same establish- 


1 See Ryan v. Thompson, 6 Jones & 3 Railway Co. v. Ross, 112 U. 8S. 
Sp. (N. Y.) 133. 377. 
2 Railroad Co. v. Baugh, 149 U.S. 4 TIlanna v. Gauger (R. I.), 28 Atl. 
368, Rep. 659. 
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ment.! The Supreme Court of Colorado hold that an express messenger, 
traveling on a railway train, is not a fellow-servant of a brakeman 
within the rule under consideration, although he is required, by a rule 
of the road, to regard himself as its servant in matters appertaining to 
the movement and government of thetrain.? It is said by the Supreme 
Court of Kansas that whether a fellow-servant of the servant injured is 
acting as vice-principal for the master, is a question of fact under the 
circumstances of the particular case.? But we do not understand the 
court to rule that it is a question of fact in the sense that the jury are 
to draw a deduction where the facts are undisputed, but a question of 
fact in the sense that the jury are to draw the conclusion, under a proper 
hypothetical instruction as to the law, where the facts are in dispute. 
The Supreme Court of Missouri have recently held that a fireman upon 
a locomotive, who injured a section foreman engaged in repairing the 
track, by tying to a lump of coal a written message from the road 
master intended for the foreman, and hitting the section foreman in 
throwing the message to him from the passing train, —is not a fellow- 
servant of the person injured. The reasoning of the court is that, in 
the matter of communicating necessary directions from the master to 
the workmen, all employés represent the master, and that the latter is 
liable for any want of ordinary care in directing the work, whereby injury 
results.4 But this does not seem to be tenable. It goes to the length of 
holding that any servant, however low his grade, employed by the vice- 
principal to carry a written message, becomes thereby a vice-principal. 
The attempt to assimilate the status of a mere messenger or page to that 
of a train dispatcher, so as to bring the case within a previous decision 
of the same court,5 does not seem to have been successful. In the 
case of Hawkins v. New York &c. R. Co.,® the Court of Appeals of 
New York applied, for the first time in that State, the so-called vice- 
principal doctrine, by holding that the train dispatcher of a railway 
division, who, in directing the movements of two trains which are being 
run entirely on special orders, makes.a mistake whereby the trains 
collide, is a vice-principal as to a fireman on the engine of one of them 
who is injured thereby. In commenting on this decision, the New York 
Law Journal quotes the Harvard Law Review to the effect that the vice- 
principal doctrine has been accepted by the courts of about ten States 


1 Greenway v. Conway (Pa.), 28 4 Card v. Eddy, 24 S. W. Rep. 746. 
Atl. Rep. 692. 5 Smith v. Railroad Co., 92 Mo. 359; 
2 Union Pac. R. Co. v. Kelley, 35 s8.c.48. W. Rep. 129. 
Pac. Rep. 923. 6 11 N. Y. Law Journal, No, 84. 
8 Kansas City R. Co. v. Hammond, 
24S. W. Rep. 723. 
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of the Union, and by the Supreme Court of the United States. We do 
not so understand it. Our understanding is that the vice-principal 
doctrine has been generally adopted, and that the only general differ- 
ence of opinion relates to the question what grade of servant is to be 
deemed not a fellow-servant but a vice-principal. 


Corporations: Utrra —In Pari Deticro— Status or Ran- 
way Leases not AUTHORIZED BY THE LecisLatuRE.—The decision of 
the Texas Court of Civil Appeals in the case of Olcott v. International 
&c. R. Co., not yet reported, but published in full in the Galveston 
Daily News for December 21st, is a valuable contribution to the so- 
called doctrine of ultra vires in its application to contracts of railway 
companies, having public duties to perform, by which they undertake 
to devolve those public duties upon other corporations, without the con- 
sent of the legislature. Briefly stated, we understand the case to be 
that the line of a railroad company, which we will call for brevity the 
International Company, and that of another railroad company which 
we will call for brevity the Galveston Company, were so situated that, 
by a connection with each other and the line of the Missouri, Kansas 
& Texas R. Co., they would form a continuous line from the Central 
States of the Union to tide water at Galveston in Texas. In order to 
accomplish this object, and to make this line an essential part of his 
so-called ‘‘ South Western Railway system,’’ the late Mr. Jay Gould 
appears to have secured the control of a majority of the shares uf the 
capital stock of each of these three railway companies. Having done 
this, he proceeded, through corporate forms, to lease the properties of 
Galveston Company to the International, Company, and then to lease 
the properties of the International Company, including its own 
line and its leased line, to the Missouri, Kansas & Texas Company. 
The legislature of Texas had not authorized the former of these 
leases, and the validity of the latter was not in question in the case 
on which we are commenting. In making them, Mr. Gould, in sub- 
stance and in fact, was merely contracting with himself. That a sale, 

mortgage, lease or other contract, by which a railroad company, or 

other corporation chartered by the legislature in consideration of the 

performance of public duties, assumes to devolve those duties upon 

another corporation, without the consent of the legislature creating it, 

is void against public policy, has been long settled both in England and 

in this country. The principle has been declared again and again by the 

Supreme Court of the United States, and by the highest court of nearly 
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every State in the Union in which the question has arisen, including 
the Supreme Court of Texas. Decisions affirming it can be multiplied 
without number; but as they are familiar to well-informed lawyers we 
will not cumber our pages by quoting them. ‘The Supreme Court 
of the United States, under a series of decisions, all but the last of 
which are referred to in an article in a previous number of this Review! 
have affirmed this doctrine and have laid down the law that, as the 
question is one of public policy, and as the continued execution of such 
a contract is a continuing wrong against the State, there is a continuing 
right and duty of rescission resting upon either or both parties to the 
unlawful contract.? The best illustration of this doctiine with which we 
are acquainted is the case in Tennessee where certain corporations had en-. 
tered into an illegal combination called a trust, and one of them elected 
to withdraw from it and to recover by a judicial proceeding the property 
which it had put into it, and the court sustained it in so doing. The 
theory of that case is that, as a continuing execution of the contract in- 
volves a continuing wrong to the public, the judicial courts will aid either 
party in abandoning it and in extricating itself from it, and that the doc- 
trine in pari delicto, etc., does not apply insuchacase. The Texas court 
decide the case now under consideration upon the opposite ground. A 
number of the stockholders of the Galveston Company brought an action 
in equity, under a now familiar head of jurisdiction and procedure, 
against their own corporation, its directors, and the ]nternational Com- 
pany, to secure a cancellation of the lease, and a restoration of their 
property to their own company. The Court of Civil Appeals of Texas 
decide that the action cannot be maintained, on the ground that the 
Galveston Company (which had joined with the stockholders in prose- 
cuting the action, by way of cross-bill) cannot maintain the action 
because it was in equal fault with the International Company, and that 
its stockholders are not entitled to such relief because they were in like 
fault. In the opinion, which is written by Williams, J., much stress is 
laid on the proposition that the lease was unlawful and wrongful as 
against the State, and that it has been so characterized by controlling 
decisions of the Supreme Court of Texas. Yet, although it was unlaw- 
ful, and although the further execution of it involved a continuing 
wrong against the State, the court would not sustain a suit in equity 
by which stockholders of the lessor, the company itself concurring with 


1 28 Am. Law Rev. 399, ct seq. The 2 See 28 Am. Law Rev. 399, et seq. 
case not referred to in that article is 8 Mallory v. Hlanaucr Oil Works, 86 
St. Louis, &c. R. Co. v. Terre Haute, Tenn, 599. 

&c. R. Co., 145 U. S. 393. 
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them, sought to undo it and to suspend the further doing of the wrong. 
This may be characterized as what Goethe, in one of his memorable 
passages, called ‘‘the nonsense of reason.’’ It stands on a footing 
with Lord Eldon’s celebrated decision in which the publisher of Lord 
Byron’s drama called Cain sought to enjoin another publisher from 
pirating that work. Lord Eldon took the pains to read the work, and 
found it to be contrary to the holy scriptures; and therefore he refused 
to enjoin it, but allowed the rival publisher to multiply copies of the 
blasphemous work at his own sweet will! So here this railway lease 
was contrary to the law and the public policy of Texas; and yet the 
court decide that, merely because it was so, it would not assist one of 
the repentent parties to withdraw from it, but would let them goon 
and violate the law and wound the public policy of Texas as much as 
they could, until Texas, through its Attorney-General, shonld take the 
proper steps to assert its sovereign rights. 

* Notwithstanding these observations, we think the decision right. 
But we think it right, not for the reasons given by Mr. Justice 
Williams, but for the reason stated in our article on the subject 
of ultra vires, to which he does us the honor to refer. Those 
reasons are that it is not expedient for a judge to decide that a 
contract of this kind is immoral, or unlawful, or against public policy, 
or against the interests of the State, until the State sees fit, through its 
Attorney-General, to intervene and assert its ownrights. Such a lease 
may not be, in fact, opposed to the public interest, but the very con- 
trary may be true, and probably was true in this case. It created a 
continuing line of transit, under one management, from the central 
States of the North to tide water at Galveston. It must be apparent 
that the public can be better served when a railway composed of con- 
necting lines is under one management and under one ownership, than 
when the separate lines are under different managements and different 
ownerships, continually clashing and quarreling with each other. Be- 
sides, when a long railway line is under a single ownership, one who 
ships goods over it has the responsibility of a single corporation to 
look to, and in case of loss or damage, he is not driven to the almost 
impossible task of proving, as he must under the usual railway con- 
tracts of affreightment over connecting lines, upon which one of the con- 
necting lines the loss or damage happened. It would seem plain, prima 
facie at least, that the lease which one of the parties to it endeavored 
to set aside, was not injurious, but beneficial to the people of Texas, in 
that it tended to make their principal city, Galveston, the terminus of 
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a great trunk line of railway, reaching into the rich States of the North. 
If the Attorney-General of Texas had brought an information in the 
nature of quo warranto to dissolve either one of these corporations for 
entering into this ultra vires lease, there can hardly be a doubt that he 
would have been repelled, as he probably ought to have been, on some 
fanciful ground, no better than that upon which the court was driven 
to rest its opinion in the case under consideration. We say driven, 
because the court evidently felt constrained by superior judicial 
authority to characterize this contract as unlawful and against 
public policy. Driven to this ground, the court had no other way out 
than the doctrine in pari delicto. Sufficient intimations are found in 
the opinion that if the learned judge who wrote it had been untram- 
meled by judicial authority, he would have put it on the ground that 
the contract was not to be deemed wrongful as against the State of 
Texas, until the State, in some form of proceeding, complained of it.} 
That view was very much pressed upon the court by Mr. Cochran and 
Mr. Duncan, who represented the defendant and who filed separate 
printed arguments, both of them very able. After all, the in pari 
delicto doctrine may be substantially another way of expressing the 
same thing. The meaning of it may be, You come here claiming that 
you have done wrong as against the State of Texas. You do not 
represent the State of Texas; the State of Texas has not selected a 
professed and self-accusing wrong-doer to speak for it. When the 
State of Texas comes forward and demands that the court undo your 
wrong, then it will be time for the court to act. Until then the court 
may rightfully assume that the State of Texas elects to ratify it, finding 
it perhaps beneficial to its citizens. On the whole, the opinion of Mr. 
Justice Williams is an instance of strong and well-sustained reasoning. 
He had the very best aid from counsel; and in view of the judicial 
characterzation, binding him as superior authority, of a contract of this 
kind, it is difficult to see how he could have wrought out what seems to 
be a just and sensible result on any other course of reasoning. 


Is A Common Law or THE UnitTep States? Are InTER-STATE 
Carriers LiasBte ror Extortion at Common Law? — Both of these 
questions are answered in the negative by Mr. District Judge Gross- 
cup, in the case of Swift v. Philadelphia &c. R. Co.? The latter 
proposition is made to depend upon the former; but we are utterly 
unable to understand what connection there is between the two. The 
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whole opinion reads to us like a wild and very long dream —like a 
strange and protracted nightmare. We do not belong to those who 
believe that there is a common law of the United States, whether under 
the name of ‘‘ general law’’ or ‘‘ general jurisprudence,”’ or any other 
name. ‘To this extent we agree with Mr. District Judge Grosscup. 
We have given our reasons for that view again and again. As we have 
repeatedly stated, those reasons are that the true conception of law, by 
which we mean that law which is dealt with by lawyers and judges, 
and in fact by all the agencies of a government, is that collection 
of obligations which the State enforces or professes to enforce. 
That, substantially, is the definition of Holland, and Holland’s defini- 
tion is approved by Dillon, and must commend itself to every one 
on a little reflection. This collection of obligations is necessarily 
subject to change by the sovereign power, that is to say, by the 
sovereign legislature acting within the limits of its powers. Our 
denial that there is any common law of the United States is based 
substantially on the proposition that there is no existing body of 
rules— no general municipal law — applicable to the whole United 
States, which Congress has any power, under the constitution, to enact, 
repeal, or modify. If we are wrong in this premise, then we are wrong 
in our conclusion. If we are right in this premise, then our conclusion 
is inevitable. It is past all doubt that it was never intended by the 
men who framed our Federal constitution and our dual system of gov- 
ernment, when they provided for the establishment of a national judi- 
ciary, that there should be two kinds of law within any State of the 
Union; one kind the ‘‘ local law,’’ being the common or municipal law 
of the State, and the other kind, possibly composed of opposite rules, 
being the so-called common law of the United States. We say that 
if that had been contemplated or foreseen, the Federal compact could 
not have been formed. No one knows that fact better than the Federal 
judges who are foisting on the people of the United States this so-called 
Federal common law ; and we may add, no one seems to care less about it. 

We have read the arguments of those who have asserted the 
doctrine of this Federal or national common law, and we have 
paid attention to the dicta of the Supreme Court of the United 
States, which are quoted in favor of this doctrine, from Swift v. 
Tyson down, and we confess our inability to find any argument in 
favor of such a conclusion, unless it can be worked out somewhat in this 
way : — Under the constitution, the judicial power of the United States 
extends to controversies between citizens of different States, between 
citizens and aliens, to controversies to which the United States is a party, 
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and to some other controversies which need not be enumerated. The 
constitution also speaks of the common law, and thus recognizes the 
existence of the system of jurisprudence, which, under that name, we 
inherited from our English ancestors. This system of common law 
consists of those rules of right and of judicial procedure which such of 
the courts of England as are called the courts of common law, have 
established in the course of ages, and which the American courts have 
adopted, and which they are continually building up and improving or 
degrading by their decisions. It is, to use an expression of Mr. Ben- 
tham, a system of ‘‘ judge-made-law.’’ It is the province of every court 
of final jurisdiction to determine what that law is, and, under the rule 
of stare decicis, its determination is binding upon all the courts over 
which it possesses appellate or superintending jurisdiction. The State 
courts are not subordinate to the national courts, but are, in a sense, 
co-ordinate with them, except that the Supreme Court of the United 
States possesses appellate jurisdiction over the State courts in respect 
to questions arising under the constitution of the United States, under 
acts of Congress, and under treaties between the United States and 
foreign. States. In this process of ‘‘ judicial evolution,’’ as it has been 
called,—this process by which the common law has built up, which 
process of building-up continues,—the Federal courts have the 
same right to ascertain and determine for themselves what that law 
is, for the purposes of their decisions, and within the sphere of their 
action, which the State courts have ; though, on a principal of comity, 
they will follow the State courts whenever the decisions of the latter have 
become rules of property. 

Such we understand to be the substance of the reasoning in favor of 
doctrine of a Federal common law. It is that the common law is What 
the highest court, State or national, declares it to be, and that the 
Federal courts have the same right to make this declaration for them- 
selves which the State courts have to make it for themselves. Let us 
now test this by the proposition that there can be no law which is 
beyond the power of the sovereign legislature. If there is a Federal 
common law, declared and put in force by the Federal judges in cases 
over which they have jurisdiction, and that law becomes unjust and 
unbearable, has Congress power to change it? That is and must be the 
test. If such a power exists, it can be supportable only on the propo- 
sition that it is one of the powers necessarily implied in the Federal 
constitution, as possessed by the Congress, in order to carry out the 
other powers of the government. The argument may be made that the 
Circuit Courts of the United States are entirely creatures of Congress, 
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the Supreme Court alone being created by the constitution; and that the 
power which could create these tribunals can prescribe the rules of their 
decisions. But it cannot escape attention that the moment that Congress 
enters upon the task of prescribing rules of decision for cases deter- 
mined in the Circuit Courts of the United States, other than the rules 
which obtain in like cases in the particular State within which the 
Federal court sits, it enters upon the domain of municipal legislation, 
under the disguise of superintending and regulating a court which it 
has created and which it can at any time uncreate. Therein lies what 
would seem to us an insuperable difficulty; and if any of our learned 
friends, who advocate this doctrine of a Federal common law, can 
explain away this difficulty, we will gladly give them the space in this 
publication so to do. 

Although we believe Judge Grosscup to be right in his theory that 
there is no such a thing as common law of the United States, yet we 
cannot see that his conclusion is not a non sequilur. There is a 
common law existing within the State of Illinois, and a common law, or 
a civil law, existing within the limits of every other American State. 
Every interstate contract of affreightment is made with reference to 
the common or statute law of some one of the States; and on a question 
such as Judge Grosscup had before him, it is the duty of a Federal 
court to proceed according to the common law of the State with 
reference to which, under settled rules, the contract is to be deemed to 
have been made. If the contract was made in Illinois, and if by the 
principles of interstate or private international law, the contract is to 
be interpreted and governed according to the law of Illinois, and if, 
according to that law, an action lies to recover from a common carrier 
an extortionate charge made by him for the transportation of goods, — 
then it is the duty of the Federal court, sitting in that State, to apply 
that law, just as much as it is the duty of a State court. We under- 
stand that it is a principle of the common law of England, as established 
and recognized in this country, that an action lies against a common 
carrier to recover extortionate charges for the public service which he 
renders, and that it makes no difference, with reference to this right of 
action, whether the goods are shipped from a point within the State to 
another point within the same State, or into another State, or into a 
foreign country. There hence seems to us an utter break in the con- 
nection between the proposition that there is no common law of the 
United States, and the proposition that an action does not lie in a court 
of the United States, in the absence of statute, to recover excessive 
charges demanded and received by an interstate carrier. 
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Insunction Restrawinc INTERFERENCE with InterstaTs Com 
uence — Tue Decision Senrenctnc Dess ror Conrempr or Court. — 
The decision of Mr. Circuit Judge Woods, rendered on December 14th, 
in the case of Eugene V. Debs and his associates, has attracted wide 
spread attention, and has been received with various expressions of 
opinion. We understand the case to be that, during the recent strike 
of the American Railway Union, a labor organization, of which Debs 
was the general president, the Attorney-General of the United States 
filed an information in equity in the Circuit Court of the United States 
at Chicago, to restrain Debs and his associates, members of the govern- 
ing committee of the organization, and others, from obstructing the 
operations of interstate commerce. That Debs and his associates 
openly violated the injunction is notorious, and is clear of doubt. 
The court cited Debs and bis associates to show cause why they should 
not be punished for contempt of courtin so doing. The court gave 
them ample time in -which to prepare their defense, and seems 
to have heard them with great patience. The court sentenced 
Debs to a term of imprisonment of six months in the county 
jail, and sentenced the other respondents to a like imprisonment for 
three months each, with the exception of one who was acquitted. If 
the court proceeded within the limits of its jurisdiction, there is no 
ground for complaining that the sentence was not moderate. Some 
years ago, in a case far less aggravating, the late United States Circuit 
Judge Drummond sentenced a number of railway strikers, who had 
violated his injunction by obstructing trains and destroying railway 
property, to a like term of imprisonment. ‘The Federal statute, origi- 
nally enacted in 1831, relating to contempts of court, is defective in that, 
while it defines what shall be deemed a contempt, it leaves the punish- 
ment to the discretion of the court. But, so far as we know, this dis- 
cretion has never been abused, and we are of the opinion that it was 
moderately exercised in this instance. 

The principal question for decision of course was whether the court 
had jurisdiction to issue the injunction; for if it had jurisdiction —if 
it had the power, considered as mere power— then, no matter how 
improvidently or erroneously it may have acted in the exercise of that 
power, Debs and his associates were guilty of contempt in violating its 
order. This is a well understood principle in relation to the punish- 
ment of contempts which consist of violations of the orders made by 
courts of equity; and so far the footing of the learned judge was 
entirely clear. Whether a suit in equity lies, on an information 
brought by the Attorney-General of the United States, to restrain aa 
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obstruction of interstate commerce conducted upon lines of railway, 
scems to have been the real stress of the case. Upon this question the 
propriety of the conclusion of the court secms to be equally clear of 
doubt, in so far as it relates to the general jurisdiction of a court of 
equity, and excluding an inquiry into the special jurisdiction of a court 
of the United States. Itis a part of the general learning relating 
to equity jurisdiction that a court of equity will exercise its 
powers at the suit of the Attorney-General to restrain those 
nuisances which consist of purprestures of public highways and 
navigations. That a railway, though the subject of private ownership, 
is apublic highway within the meaning of this rule, is equally clear, 
and the courts have frequently acted upon the principle. It is a public 
highway in such a sense that the corporation which is created to build 
and operate it cannot alien it by lease, mortgage, or otherwise, without 
the consent of the State. It is also a public highway in the sense that 
it is competent for the State, in the exercise of its police power, to pre- 
scribe reasonable regulations of tolls and charges for the carriage of 
passengers and goods over it, and otherwise to prescribe and enforce 
reasonable police regulations in respect to its management. 

But while the general jurisdiction of a court of equity to restrain, 
upon an information filed by the Attorney-General, the purpresture of a 
public railway is clear, the jurisdiction of a court of the United States 
to do so rests upon grounds which have been more or less the subject of 
dispute. In other words, the jurisdiction of a court of the State of 
Illinois, possessing equity powers, to make such a restraining order, 
upon information filed by the Attorney-General of the State of Illinois, 
would seem to be absolutely clear as a question of general learning; 
yet such a jurisdiction in a circuit court of the United States, which 
is a court of special jurisdiction, created by statute under the Federal 
constitution, would have to be sought for on somewhat different 
grounds. The ground upon which the jurisdiction was vindicated in 
the particular case was that clause in the Interstate Commerce Act 
relating to conspiracies in restrasint of interstate commerce. This 
clause was undoubtedly aimed at conspiracies among railway carriers ; 
but the circuit courts of the United States, in several instances, have 
held it to include conspiracies by railway and other laborers to interrupt 
the operations of interstate commerce by means of strikes. Though 
the opinion 6f Judge Woods upon this branch of the case is supported 
by a well sustained course of reasoning, the profession will not regard 
the question as settled until it shall have been settled by the Supreme 
Court of the United States. 
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But there is another ground which is not much dwelt upon in the 
opinion of Judge Woods, and probably for the reason that the informa- 
tion of the Attorney-General, upon which the injunction was granted, 
did not proceed upon that ground, upon which, it seems to us, his decis- 
ions can be very clearly vindicated. It is a matter of notoriety, and 
hence easily susceptible to proof, that Debs and his co-conspirators 
obstructed the transit of the United States mails for a long period of 
time over great portions of the country.! The constitution confers 
upon Congress the power to establish post offices and post rovds.? In 
the exercise of this power Congress has enacted that all lines of rail- 
way in the United States shall be (what they are in fact) post roads of 
the United States. As we pointed out, in a former issue of this Review, 
when dealing with this railway strike, it has been decided by the Supreme 
Court of the United States, that the United States has a species of 
property in the matter contained in its mail bags. The right of the 
United States, on general grounds of equity jurisdiction, to an injunc- 
tion at the suit of its Attorney-General to restrain purprestures of its 
post roads would therefore seem to rest upon clear grounds — upon the 
well understood ground of preventing irreparable injury to property and 
business, the proprietary right of the United States in the contents of its 
mail bags being alone a sufficient support for such an order. The Cir- 
cuit Courts of the United States have jurisdiction of actions to which 
the United States is a party, and such would be the nature of an action 
brought by the Attorney-General of the United States for such a pur- 
pose as that named. It would be an anomaly—and a government 
would be weak indeed — if it could not call to its aid its own judiciary, 
in proper cases, to restrain or annul obstructions interposed by private 
persons in the way of exercising its granted powers. The doctrine of 
equity, that those courts do not in general interfere with mere matters of 
crime, is well understood ; but where there is a settled ground for equit- 
able interference, the circumstance that the act to be restrained may 
amount to a crime and be indictable as such, does not, as Judge Woods 
clearly shows, operate to paralyze the arm of equity. An equitable peace 
warrant would be indeed an anomaly ; but the enjoining of a purpresture 
of a public highway, which is indictable as a nuisance, forms a well- 
settled exception to the general rule that equity does not interfere in 
matters of crime. Nor does the circumstance that a malicious trespass 


1 During the strike in question the of San Francisco for the space of 
writer of this note, then in SanFran- about three weeks. 
cisco, did not receive a single parcel 2 Const. U.S. Art. 1, § 8. 
of mail matter from any point outside 3 Rev. Stats. U. S., 2 3964. 
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upon property may be indictable as a misdemeanor stay the hand of 
equity, which proceeds on the ground of protecting property or busi- 
ness and of preventing irreparable mischief. It is also true that 
the boundaries of equitable jurisdiction cannot be enlarged by 
the Circuit Courts of the United States without trenching 
upon the nght of trial by jury, which is guaranteed by the Federal 
constitution. That is conceded by Judge Woods; but he points out 
that, in making the injunctive order in question, he was not 
enlarging the bounds of equity jurisdiction, but was acting upon a 
well settled principle of that jurisdiction; and of course the right of 
trial by jury guaranteed by the constitution means the right of trial by 
jury as it existed at common law at the time when the constitution was 
established, and admits those exceptions to the right which were involved 
in the jurisdiction of courts of equity and admiralty. 

On the whole, the opinion of Judge Woods seems to be well supported 
by established legal doctrine. The sentences imposed by him were mod- 
erate, considering the enormity of the offense, carrying, as it did, in its 
train, murder, arson, robbery, and almost every species of violent offense ; 
and he ordered that the sentences should not be culmulative. During 
the anarchy which prevailed in July and August last, the Federal 
judiciary proved itself to be one of the conservative forces of govern- 
ment. The Federal judges proceeded in the exercise of their duty in 
the premises without fear, favor, or affection. In several places asmall 
but well disciplined force of United States troops was able to restore order, 
where many regiments of State militia had ignominiously failed. A 
judiciary whose judges hold their offices during good behavior; who 
are, therefore, independent of public favor and beyond the reach of 
public clamor; who are supported in their conduct by a conscious- 
ness of rectitude, and by the traditions of an honorable profession ; and 
a small, but well-disciplined army, supporting, in emergencies, the 
processes of that judiciary, commanded by courageous and patriotic 
officers, —do not constitute a menace to popular government, but 
should be regarded as a source of strength and an object of pride in a 
free republic. 


Courutsory Incorporation or Inscrance Compantes: Loox on Tuis 
Picture axp on Tuat.—In the case of Commonwealth v. Vrooman,} 
the Supreme Court of Pennsylvania have revently decided that a stat- 
ute which makes it unlawful for any person, partnership, or association 
to issue any policy of insurance against fire, without authority so to do, 


1 80 Atl. Rep. 217. 
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expressly conferred by a charter of incorporation, conferred according to 
law, and which declares void all policies issued without such authority, 
and which makes the issuing of such policies a misdemeanor, is not 
repugnant to the Fourteenth Amendment of the Federal constitution, 
nor to any provision of the constitution of Pennsylvania. In a case on 
which comments have already been made in this publication,! the same 
court have held that a statute intended to protect the employés of cor- 
porations from fraud and oppression on the part of their employers, is 
unconstitutional, as abridging the freedom of contract. These two 
decisions, read side by side, emphasize the extreme inconsistency with 
which the Supreme Court of Pennsylvania have dealt with one of the 
most important constitutional questions which have been raised in 
recent times. A statute designed to protect the rights of the most 
humble and, at the same time, the most useful class of men in-the 
commonwealth, was overthrown with a single dash of the pen, in lan- 
guage almost flippant and very disrespectful to the legislature which 
enacted it. But now the question is turned around. ‘* It is your bull 
that has gored my ox.’’ The corporation, and not the humble day 
laborer, is now objecting to the validity of the statute. And what is 
the statute which the corporation so easily overthrows? It is a statute 
which denies the right of two men who are sui juris, who are pre- 
sumably responsible, the one having money and the other having prop- 
erty, to enter into a contract between themselves whereby one shall 
indemnify the other in the event of his property being destroyed by 
fire. These two decisions cannot stand together. They grossly con- 
tradict each other. When it is considered that both of them are 
rendered in favor of the corporation and against the individual, the 
reading of them creates painful impressions. In the former case, the 
starving laborer, ignorant and helpless, crowded forward from some 
human breeding-ground, seeks employment of the corporation — solicits 
of an aggregation of money and power the means whereby to live; and 
we are told that a statute which restrains the corporation from cheating 
him by compelling him to take his pay in scrip, redeemable in goods at 
a retail store, kept by itself or by some of its agents or fiduciaries, at 
such prices as it may there exact, is a violation of the right of 
both parties freely to contract with each other. In the latter case, we 
are told that if the wealthiest citizen of Pennsylvania enters into a con- 
tract with another wealthy citizen owning houses, buildings or goods, 
whereby the former insures the latter against the consequences of loss 
by fire in respect of his property, a statute pronouncing this contract 


1 Godcharles v. Wigeman, 113 Pa. St. 131. See 27 Am. Law. Rev. 868. 
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void and the obligor guilty of a misdemeanor, is perfectly valid. When 
the same court can render two decisions of this kind within a short 
interval of time, we are justly entitled to inquire whether we are not 
a corporation-ridden people. 


FepERAL AND State Jugispiction: Hapeas Corpus THE FEDERAL 
Courts 1x THE Case oF Prisoners HELD 1n Custopy UNDER Process oF 
rae State Courts. — The recent decision of the Supreme Court of the 
United States in New York v. Eno furnishes as clear a definition of the 
cases in which the writ of habeas corpus can be properly used by a 
Federal court to discharge a prisoner held under process of a State 
court, on the ground that he is held contrary to the constitution, laws 
or treaties of the United States, as the difficult subject is capable of. 
The opinion is written by Mr. Justice Harlan, and there is a short dis- 
senting opinion by Mr. Justice Field, concurred in by Mr. Justice 
Shiras. The opinion of the court is characterized by the clearness and 
strength which distinguish the work of a judge upon whom the mantle 
of Miller and before him that of Marshall, has no doubt fallen: The 
court re-aflirm these two propositions: 1. That, under acts of Congress 
relating to a writ of habeas corpus, the circuit courts of the United 
States have the jurisdiction —that is to say, the power considered as 
mere power —to enlarge a prisoner held under process of a court of a 
State, without reference to the rank or dignity of such court, provided 
the Federal court finds that he is held contrary to the constitution, or 
any law, or treaty of the United States. 2. But that this power is not 
to be exercised except in the case of a plain emergency, such as a case 
involving our relations with foreign countries, and other cases where it 
is necessary that the supremacy of the United States should be asserted 
without delay. In ordinary cases the prisoner is to submit to the 
regular course of justice in the State courts, and if he is not 
satisfied with the conclusion of the highest court of the State 
in which the matter is examinable, he is to be put to his writ 
of error in the Supreme Court of the United States. The decision 
affirms, and perhaps makes clearer, a number of preceding decisions 
of the same court to the same general effect.1 One of these cases, 
where the Supreme Court of the United States affirmed an order of the 


1 Ex parte Royall, 117 U. S. 241; Bush, 140 U. S. 278, 289; Cook v. 
Ex parte Fonda, 117 U. S. 516; Ex Hart, 146 U.S. 183; Thomas». Loney, 
parte Frederich, 149 U. S. 70; Dun- 134 U. 8. 872. 
can v. McCall, 139 U.S. 449; Wood v. 
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Circuit Court of the United States discharging a prisoner from State 
process, is cited by the learned justice as illustrating the principle that 
the Federal Circuit Courts may by this process superintend State courts 
‘in cases of urgency, involving the authority of the general govern- 
ment.’’ A witness was summoned to give his deposition before a notary 
in a contested election case pending in the House of Representatives 
of the Congress of the United States. While his deposition was in 
progress, he was arrested upon a warrant issued by a State justice of 
the peace, charging him with a perjury committed therein. It was 
justly held that to allow a witness to be arrested under State process 
for perjury committed in a case depending in one of the Houses of 
Congress of the United States, would tend to embarrass witnesses sum- 
moned to give their testimony in such cases, and especially when they 
should be arrested while giving their testimony; and that there was 
hence an emergency which required the immediate vindication of the 
supremacy of the laws and the authority of the United States. The 
application of these principles to the case now in judgment before the 
court was that Eno, an official of a National Bank existing within the 
State of New York, had been indicted in a court of that State, under a 
statute of that State punishing forgeries of the records of any corpora- 
tion doing business within the State, — which statute was of course large 
enoughto include a National Bank doing business within the State. There 
was also a Federal statute, under which he might have been indicted in a 
court of the United States.1 But he had not been so indicted. 
Another provision of the Revised Statutes of the United States gives to 
the courts of the United States jurisdiction, exclusive of the courts of 
the several States, of all crimes and offenses cognizable under the 
authority of the United States. Upon this ground, Justices Field and 
Shiras held that embezzlement by an officer of a National Bank, being an 
offense cognizable by the United States is a crime which a State has no 
power to define and punish. This raises a question which has often been 
controverted, which is, whether it is competent for a State to enact a 
statute making a given act a crime, when there is also a Federal statute, 
passed within the constitutional powers of Congress, making the same 
act acrime. Eno was not indicted under the Federal statute, and if 
he had been the State court would clearly have had no jurisdiction, and_ 
without doubt would have so decided upon a motion to quash the indict- 
ment. But he was indicted under a State statute; and the question, 
so far as it related to jurisdiction, was whether the Federal statute 
operates to deprive a State of all power to define and punish the same 


1 Rev. Stats. U. 8., § 5209. 
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offense as an offense against the State. For example, thereis a Federal 
statute making it a felony to forge what may be roughly called the 
money of the United States, and to utter forged similitudes of such 
money. But there are, in many, and perhaps in all the States, statutes 
defining and punishing the same offense. Does the Federal statute 
nullify all these State laws? That they are very important police 
regulations, designed to protect the citizens of the State from 
fraud, and hence within the general police powers of the State 
unless prohibited by the constitution of the United States or by 
Congress acting thereunder, is clear of all doubt. We are not 
putting forth an oracular opinion, and we firmly believe in upholding 
the supremacy of the constitution and laws of the United 
States. But our position on this question has always been that there 
is here no conflict between State and Federal jurisdiction, but that the 
two jurisdictions may proceed concurrently, subject to well settled 
tules, relating concurrent to Federal and State jurisdiction. If no in- 
dictment is preferred in the Federal court under the Federal statute, 
shall the people of the State suffer the wrong and danger of allowing 
the crime to go unpunished, or have they not rather the right to proceed 
to punish it under their own statute? If a proceeding is instituted 
under the Federal statute while a proceeding under the State statute is 
depending, it may be that the Federal law is paramount, in such a 
sense as would give to the Federal court the power to issue a habeas 
corpus ad respondendum, to bring up the prisoner from the custody of 
the State officer and place him in the custody of its own officer, to 
the end that he might be proceeded against in the Federal forum. 
But where the State jurisdiction has attached and no proceeding 
against the prisoner has been instituted in the Federal tribunal — and 
such was the case before the court here — then no Federal right is sub- 
served, but a great wrong to the people of the State is done, by wrest- 
ing the custody of the prisoner from the State officer, and turning him 
loose upon the community, to repeat his crime, or to walk about among 
the people, a standing example of the folly of our system of govern- 
ment and imbecility of our laws. Justices Field and Shiras stopped at 
the mere question of jurisdiction. They did not consider the inde- 
cency of upholding a principle which vests in the inferior Federal judi- 
catories a superintending power over the highest State judicatories by 
means of the writ of habeas corpus —sanctioning a doctrine which 
upholds the principle that, by means of this writ, an appeal 
ean be taken from the highest court of the State to the lowest 
eourt of the United States— from the Court of Appeals of New 
VOL. XXIX. 10 
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York, for instance, one of the most learned and authoritative 
courts in the Union, composed of many judges, all of them sworn 
to support the constitution of the United States, to a single Fed- 
eral judge. Nor did Mr. Justice Field, in his dissenting opinion,— 
true to his unfortunate habit of looking only on one side of a question 
after he has taken sides upon it,— ascribe any importance to another 
provision of the Revised Statutes of the United States, quoted in the 
majority opinion, as follows :— 


§ 5328. Nothing in this title [Crimes] shall be held to take away or impair 
the jurisdiction of the courts of the several States under the laws thereof. 


This statute seems to indicate a solicitude on the part of Congress to 
preserve the jurisdiction of the State courts to defining and punishing 
similar offenses, and seems to be incompatible with the conclusion of 
Justices Field and Shiras. However that may be, Justice Field’s 
opinion is unfortunate in that it stops at the mere question of jurisdic- 
tion, while the opinion of Mr. Justice Harlan takes a broader view, and, 
without settling the question whether there was jurisdiction to proceed 
under the State statute in the State court, holds that it is unseemly to 
use the writ of habeas corpus as a means of deciding this question. His 
opinion also recognizes the fact, which many Federal judges overlook, 
that when it comes to the decision of what is called a Federal question, 
every State court is a Federal court, just as much as are the courts 
of the United States; because, by the very terms of the Federal 
constitution, every State judge is bound thereby, and every such 
judge in fact takes an oath to support it. The Federal judges are 
citizens of particular States; and the State judges are officials of 
the United States in the sense of being obliged to give full effect to 
the constitution, laws and treaties of the United States, as the supreme 
law of the land. The Federal courts should not indulge in the presump- 
tion that they will not do so, and the writ of habeas corpus should not 
be abused so as to give the Federal courts a superintending jurisdiction 
in criminal cases by this means over the co-ordinate State courts. Mr. 


Justice Harlan, in a concluding paragraph, uses this very clear and 
satisfactory language :— 


Whether the offenses described in the indictments against Eno are offenses 
against the State of New York and punishable under its laws, or are made by 
existing statutes offenses also against the United States and are exclusively 
cognizable by courts of the United States; and whether the same acts, upon the 
part of the accused, may be offenses against both the national and State govern- 
ments and punishable in the judicial tribunals of each government, without 
infringing upon the constitutional guaranty against being twice put in jeopardy 
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of limb for the same offense; these are questions which the State court of 
original jurisdiction is competent to decide in the first instance; and its obliga- 
tion to render such decision as will give full effect to the supreme law of the 
land and protect any right secured by it to the accused is the same that rests 
upon the courts of the United States. When the claim of the accused of 
immunity from prosecution ina State court for the offenses charged against him 
has been passed upon by the highest court in New York in which it can be 
determined, he may then, if the final judgment of that court be adverse to him, 
invoke the jurisdiction of this court for his protection in respect of any Federal 
right distinctly asserted by him, but which may be denied by such judgment. 

Without considering the merits of the several questions discussed by counsel, 
we are of opinion that the Circuit Court erred in granting the prayer of the 
accused. He should not have been discharged from the custody of the State 
authorities, especially as he does not appear to have been under indictment in 
any court of the United States for the offenses alleged to have been committed 
by him. 


The judgment of the Circuit Court was accordingly reversed, and the 
cause was remanded, with directions to dismiss the writ of habeas 
corpus, and to remand the accused to the custody of the proper State 
authorities. 
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CORRESPONDENCE. 


THE GROWTH OF AMERICAN LEGAL LITERATURE. 
To the Editors of the American Law Review: 


During a visit to Washington the writer found in the Supreme Court Law 
Library a copy of the first American edition of Blackstone’s Commentaries, 
printed, as the title page announces, ‘‘for the subscribers’’ by Robert Bell at 


Philadelphia in the year 1771. The first volume contains the following quaint 
announcement: — 


A List of the Encourger’s NAMES will be published 
in the fourth Volume of this WoRK; and all 
GENTLEMEN that now choofe to become SUBSCRIBERS, may 
be fupplied with the First Volume at the moderate 
Price of Two DOLLARS. 


SUBSCRIPTIONS ARE RECEIVED BY 
ROBERT BELL, BooKsELLER, 
(At the late Union LiBRary in Third Street, PHILADELPHIA.) 
And by all the PRINTERS and BOOKSELLERS in AMERICA. 


The SECOND, THIRD, and FOURTH Volumes will be fowarded 

as expeditiously as poffible, and delivered to the 

SUBSCRIBERS at the Price of Two DOLLARS each. 

Memorandum. This Volume can only be Sold to those 

GENTLEMEN who are willing to Subscribe for the whole of 

those celebrated COMMENTARIES, by giving in their Names 

as ENCOURAGERS, 

*,* ALL Independent Gentlemen Scholars, as 

well as every Magistrate, civil officer and Lawyer, 

ought to possess this SPLENDID and USEFL Work: 
Therefor the EDITOR hopeth, Patriotism to encourage 

native FABRICATIONS, with the Advantage of Saving Seven 

Pounds in the Purchase of ten Pounds Worth, — 

The British Edition being Sold at Ten Pounds Penna- 

sylvania Currency, together with that innate 

Thirst for Knowledge, which is so admirably 

ingrofted in the Contexture of the human mind 

:— will nobly animate all, whose Ideas are 

expanded in Search of Knowledge, to encourage 

this AMERICA, EDITION. 


Content of Spirit must from Science flow, 


For ’tis a Godlike attribute to know. 
Prion. 
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With the exception of colonial statutes, the only law books written and pub- 
lshed in America prior to the Revolution were, Geo. Webb’s Justice of the 
Peace, published at Williamsburg, Va., 1736 —The Massachusetts County and 
Town Officer, ‘‘ by a gentleman,”’ Boston, 1768, and Richard Burns’ Justice of 
the Peace, Boston, 1773. We now have reports of cases decided in four of the 
provinces prior to the Revolution, viz.: Maryland, Virginia, Pennsylvania and 
Massachusetts, but they were not published until a considerable time after the 
Revolution. These are: 1. Harris and McHenry’s reports, containing scatter- 
ing decisions of the provincial courts of Maryland from 1658 to 1774, not pub- 
_ lished until 1809; Thomas Jefferson’s Reports of Cases determined in the General 
Court of Virginia from 1730 to 1740 and from 1768 to 1772, not published until 
' 1829; Josiah Quincy’s Reports of Cases argued and adjudged in the Supreme 
Court of Judicature of the Province of Massachusetts Bay, between 1761 and 
1772, not published until 1865; and 1 Dallas, which contains cases argued in 
the courts of Pennsylvania from 1754 to 1787, published in 1790. 

The colonial lawyer had but few books to refer to, and these were English. 
Text books, in the modern sense, that is treatises on special topics, were rare. 
It was the period of abridgments such as Bacon’s, Viner’s and Rolle’s, and of 
commentaries such as Coke, Wood, Plowden and Bracton. Of reports, Coke, 
Salkeld, Strange, Lord Raymond and Modern, were most frequently cited. 

The first American text book of which the writer has found any mention is 
George Caine’s Lex Mercatoria Americana— ‘‘ An Inquiry into the Law Mer- 
chant of the United States on Several Heads of Commercial Importance.” 
Published in New York, 1802. In 1811 appeared a treatise on Principal and 
Agent by Samuel Livermore, and in 1816 Reeve’s Law of Baron and Feme. 
Kent’s Commentaries appeared in 1826. It is noticeable that in the review of 
legal publications, given as advice to students, in the 22d lecture of the first 
volume of Kent’s Commentaries, not a single American book is mentioned. 
Joseph Story’s first book was ‘A Selection of Pleadings in Civil Actions,’’ 
published in Salem, Massachusetts, 1805. His better known series of books 
appeared in the years 1830-1845. The first American work on corporations 
was that of Angell and Ames, 1832. After this time American law books became 
plentiful, but the deluge of reports and text-books did not set in until after the 
elose of the late war. 


G. A. 
Br. Louis, Dec. 12, 1894. 
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‘WAMBAUGH'S CASES FOR ANALYSIS.—Materials for Practice in reading and stating re- 
ported cases, composing hcad-notes and bricfs, criticising and comparing authorities, 
and compiling digests. By EvG—ENe WAMBAUGH, LL.D., Professor of Law in Harvard 
University. Boston: Little, Brown, and Company. 1894. pp. 519. Crown 8vo. Price, 
cloth, $3.00 net. 

This volume is supplement to the author’s admirable volume of text upon 
The Study of Cases. In the preface to the last named volume the author says: 
“* If both volumes are used, it is practicable to use them simultaneously or to 
cause either one of them to precede the other; but it is preferable to begin 
Cases for Analysis, especially if the student has an instructor’s aid, for the use 
of that collection will give the beginner the greater amount of actual practice 
with cases and will tend to prevent his laying too great stress upon the mere 
reading of the theoretical and didactic matter that necessarily finds place in the 
first book of The Study of Cases.”’ 

In the preface to Cases for Analysis Professor Wambaugh says: — 

“* For the work comtemplated by this volume it is almost indispensable that 
the student have the aid of an instructor, or at least the aid of a fellow-student; 
for the cases should be discussed from more than one point of view, and the 
beginner’s results should invariably be subjected to criticism. To assist the 
student who is without instruction and companionship, and who consequently 
must be his own guide and critic, the notes contain frequent references to the 
companion volume entitled “‘ The Study of Cases.”’ 

The cases are necessarily printed without head-notes. Besides a table of 
cases there is an index of the subjects considered and decided in the cases. 


THE PRINCIPLES OF THE LAW OF REAL PROPZRTY.—Part I. The Estatcs at Law and In 
Equity. An Outline of the First Year's Course in the Law of Real Property in the Law 
‘School of the University of Pennsylvania. By CHRISTOPUER STUART PATTERSON, 
Dean of the Law School of the University of Pennsylvania. Philadelphia: Press of 
Allen, Lane & Scott. Nos, 229-233 South Fifth street. 1894. pp. 83. 


This pamphlet has been printed by the learned author to supply to the stu- 
dents in his law school a synopsis of the principles of the law of real property. 
The principles are stated with clearness and precision, and are supported by 
citations of leading cases. The arrangement is such as to develop the subject 
in logical order. After a brief introduction the following subjects are taken up 
in order: — 


Real Property at Common Law. 

Incorporeal Hereditaments. 

The Rule in Shelley’s Case. 

Real Property in Equity. 

Terms of Limitation of Estates in Pennsylvania. 


. 
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WAaMBAUGH’S STUDY OF CasEs.— A Coarse of Instruction in Reading and Stating Reported 
Cascs, Composing Head-Notes and Briefs, Criticising and Comparing Authoritics and 
Compiling Digests. By EUGENE WAMBAUGH, LL.D., Professor of J.aw in Harvard Uni- 
versity. Second Edition. Boston: Little, Brown,and Company. 1804. pp. 333 and 
xvill. Price, cloth, $2.50 net; Law sheep, $3.00 net. 

We highly commended the first edition of this book which appeared two years 
ago. We more highly commend the second ed.tion which now appears. It has 
been wholly rewritten and greatly improved in every way. It now appears in 
the publishers’ well known student series. ‘‘ In the preface to the first edition 
it was explained that the aim of the volume is to teach students the methods by 
which lawyers detect dicta and determine the pertinence and weight of reported 
cases, and that the plan includes both a general statement of the methods pur. 
sued by lawyers and a collection of cases intended to serve as material for 
experiments by the student. In the second edition that aim is retained and the 
same plan of combining a theoretical statement with practice is pursued; but 
to the original plan is now added an attempt to teach by example. Accord- 
ingly, an attempt is now made to present for study cases that not only afford 
suitable material for the beginner’s experiments in detecting and criticising 
authorities, but also afford, in the arguments of counscl or in the opinions of 
the judges, suggestive illustrations of the way in which skilled persons perform 
this same work. Further, in the theoretical chapters the text is now illustrated 
by inserting in the foot-notes quotations, ancicnt and modern, showing the point 
of view from which English and American lawyers have always regarded prece- 
dent. For use in a more extended course, a companion volume has been pre- 
pared entitled Cases for Analysis, which contains nothing but cases, and 
presents among many others the cases given in the first edition of The Study of 
Cases.”” 

The book is divided into two parts of nearly the same number of pages. 
The second part contains cases for study. The first part shows in general the 


right method of using cases. The following are some very interesting topics 
considered: — 


How to Write a Head-Note. 
How to Criticise Cases. 
Combining and Comparing Cases. 

The Growth of Legal Doctrine. 

The Importance of the Unwritten Law. 
The Respect for Authority. 

Reports. 

Digests. 

Briefs. 


From the chapter ‘“‘ How to Write a Head-Note,”’ we select a few sentences 
to show how interesting and practically useful the author has made this part 
of his book: — 

“ Head-Notes of the Long Form: Dicta: Catch-Words. Sometimes head- 
notes are very long, giving a full statement of the case and perhaps giving also 
selections from the opinion. In head-notes framed upon this large plan, even 
dicta are sometimes found, but a competent reporter takes care to prevent dicta 
from being mistaken for the doctrine of thecase. The long form of head-note, 
though useful in some complicated states of fact, for example, where the 
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question is the existence of fraud, does not satisfy those lawyers who wish to 
ascertain at a glance whether a case is in point. Hence to such head-notes the 
reporter often prefixes catch-words in distiuct type.” 

“Head-Notes of Intermediate Form. Another form of head-note states as 
briefly as possible the question and the result, stripping off unnecessary facts 
so carefully that the proposition of law clearly appears, but still giving as much 
of detail as is necessary to show how the proposition of law was applied. 
This intermediate form of head-note is probably the one most generally 
approved. Such a head-note seldom mentions dicta.” 

‘+ Head-Notes of the Short Form. Objection to them. Some head-notes sim- 
ply state ina very general form the proposition of law and do not show the 
manner in which the proposition was applied. This form of head-note is not 
popular. A lawyer is seldom in doubt as to general propositions, such propo- 
sitions being well settled and being easily found in text-books. The lawyer's 
problem is to ascertain how a general proposition is to be applied to a particu- 
lar state of facts. What he needs is a case in which the proposition is applied 
to circumstances more or less closely analogous to the circumstances surround- 
ing the litigation in which he is employed. He has no time to read every one 
of the cases in which the general proposition is laid down, and he expects the 
head-notes to help him in making a selection.”’ 

We commend the first part of this book not merely to students of the law, 
but to practicing lawyers and even to judges upon the bench. It incidentally 
teaches how to write a decision as well as how to find out the doctrine of a 
decision after it is written. 


HUFFCUT AND WOODRUFF’S AMERICAN CASES ON CONTRACT. — New York: Banks & 

Brothers, 1804. 

This volume of cases is intended for elementary instruction, based upon the 
arrangement of Anson on Contract, and is intended to accompany that work, or 
the work of Professor Lawson, or any other elementary work in connection 
with lecture courses, as the teacher or student may desire. It is, like other 
works of this kind, a collection of reported cases without any syllabi. The 
student is expected, without this aid, to find out what each case decides. The 
study of cases has become one of the recognized and appropriate methods of 
teaching the law. We believe that it is a good rule to employ for this purpose 
the more recent cases where they are intrinsically as good as the earlier ones, 
The cases selected in this volume are mostly, though not always, recent ones. 
We do not know Prof. Woodruff, but we regard the name of Prof. Huffcut asa 
guarantee that the selection has been well made, and that the work has been 
well conceived and well wrought out for the purpose intended. 


AMERICAN RAILROAD AND CORPORATION REPORTS.— Edited and Annotated by Jon 
Lewis, Esq., Author of a Treatise on Eminent Domain. Chicago: E. B. Meyer & Co. 
1894. 

This more or less resembles another similar series, except that this is con- 
fined to American cases. Each volume contains about 800 pages, well printed 
and gotten up in good law book style. The annotations are extensive and valu- 
able. We note especially in this volume a long and valuable note, pp. 273-819, 
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on the subject of Unjust Discrimination by Common Carriers. We find, com- 
mencing on p. 619, another extensive note on Remedies for Unjust Discrimina- 
tion and Extortion by Common Carriers. On p. 638, there is a valuable note 
on the Rights, Duties and Liabilities of Municipal Corporations and Abutting 
Proprietors. The mention of these notes is not designed to exclude attention 
to many others which are also entitled to favorable consideration. We have 
consulted this series with profit since its publication was commenced. We 
cordially recommend it to the attention of our professional brethren. 


THB ART OF WINNING CASES, OR MODERN ADVOCACY.—A Practical Treatise on Prepara- 
tion for Trial and the Conduct of Cases in Court. By HENRY HaRDWICKE, Member of 
the New York Bar. New York: Banks and Brothers. 1894. 

This book is very appropriately dedicated to that leader in modern advocacy, 
the Honorable Joseph Il. Choate. The scope of the work is well defined in the 
author’s preface in the following language: ‘‘ It has been the aim of the author 
to write a practical treatise upon the subject of advocacy. He has endeavored 
to lay down clearly and succinctly the rules which should guide the advocate 
in the preparation of cases, in the examination of witnesses, and in the argu- 
ment of questions of fact and of law, and, in obedience to the maxim that ‘ his- 
tory is philosophy teaching by example,’ he has endeavored to illustrate the 
precepts which he has given, by showing how they have been put into actual 
practice by the greatest advocates of modern times.” 

The chapter headings are as follows:— 


I. Preparation for Trial. 
II. The Statement of the Case. 
Examination-in-Chief. 
IV. Cross-Examination of Witnesses. 
V. Re-Examination of Witnesses. 
VI. Forensic and Popular Oratory. 
VII. The Address to the Court. 
VIII. Suggestions to Young Lawyers. 


It is perhaps to be regretted that we have no treatise on the art of winning 
cases by some advocate pre-eminently successful in that line of practice —a 
real master who would embody in the work his own experiences and observa- 
tions of the secrets of success in trials. However, Mr. Hardwicke has filled 
the bill very well, and his book contains matters of great value and instruction 
to all classes of lawyers. Asa whole, it is logically arranged; but in setting 
forth the matter of some particular subjects, there is little attempt at natural 
sequence, and the incidents and suggestions thereunder are somewhat inter- 
mingled and confused. The least carefully prepared are the first two, the fifth 
and the last chapters. The author has evidently given his principal attention 
and thought to the main subjects, examinations and addresses, somewhat to 
the detriment of minor topics. 

The third chapter is replete with valuable rules for the examination-in-chief. 
This is generally considered the most important part of a trial, and the point 
upon which the majority of lawyers blunder into confusion. The rules here 
laid down may be very profitably studied and pondered with care. The produc- 
tion of authorities governing a particular state of facts is the reward of diligence 
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and good judgment only, but the truth or falsity of the facts can only be prop- 
erly established in difficult cases after careful study and meditation upon the 
principles governing men’s actions; and a careful perusal of this chapter will 
greatly assist the young advocate in preparing himself for effective direct 
examination. 

The cross-examination of witnesses is also important especially in knowing 
how to avoid questions that may call forth adverse answers, and in knowing 
when to quit. Most of the rules set forth in the fourth chapter may be strictly 
followed by trial lawyers with benefit to themselves and theirclients. There is 
perhaps another, though less important, reason for special attention to the best 
rules of cross-examinations, and thatis by way of advertisement to the advocate. 
Cross-examinations are always of much popular interest, by reason of the 
natural antagonism existing between the questioner and the witness; and the 
author has done justice to the subject by adducing numerous illustrations of 
such combats accompanied with well selected anecdotes of successful 
advocates, 

Undoubtedly the subject of most universal interest contained in this book is 
that of ‘‘ Forensic and l’opular Oratory.’? This chapter gives in brief the growth 
and history of oratory, and contains many characterizations of the prominent 
and most successful orators of the world, together with liberal quotations from 
their best efforts. Mr. Hardwicke has made this chapter exceedingly attractive 
and also instructive to the young advocate, especially as he lays particular stress 
upon the fact that the greater number of successful orators have attained their 
style, diction and force of expression by constant study and practice, and 
not by gift. 

Mr. Hardwicke has quoted largely throughout the entire work from authors 
who have preceded him on the subject of trials, and these quo‘ations are well 
selected and add greatly to the value of the book. On the whole, we consider 
this a valuable addition to legal literature of the lighter class, and gladly 
recommend it to ambitious advocates. Too many lawyers go to a trial as they 
would to a horse-race — to try their luck instead cf their skill — whereas ina 
trial, as in a game of chess, each move must be studied carefully lest the loss of 
position bring defeat. 

Furthermore, and aside from professional benefit, this book is interesting 
reading as a collection of incidents frequently occurring at that most important 
institution of any civilization — a judicial trial. 

The body of the work contains 532 pages, and the appendix 144. The latter 
is occupied chiefly by the argument of Wm. M. Evarts in the case of the 
Schooner Savannah. 


W. W. McNair. 
San FRANCISCO. 


THE FEDERAL INCOME TAX EXPLAINED.— By JOHN M. GOULD and GEORGE F. TUCKER, 
authors of “‘ Notes on the United States Statutes,” etc. Boston: Little, Brown, and 
Company. 1894. pp. 198 andxiv. Price, $1.00, net. 


The Income Tax law of 1894, as the authors in their preface say, “is new in 
certain of its clauses, especially in those relating to property acquired by gift 
and inheritance, and those relating to appeals and to corporations; but in other 
respects it retains the words, phrases and clauses, which, in the income tax 
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laws of the time of the Civil War, acquired a settled meaning under the rulings 
of the courts and the practice of the Department of Internal Revenue. The 
aim of the present treatise is to elucidate the new statute from the decisions 
and practice affecting the older laws, so far as changes of statutory phraseology 
have not changed or superseded them.”’ In the first pages of this book the 
constitutional and general principles applicable to this statute are stated with a 
short historical sketch of the previous laws in this country and in England. 
Then each section of the statute is given in its precise language and is followed 
by notes giving the decisions of the courts and the rulings of the departments 
upon the same or similar provisions of previous laws. 

Those who are familiar with that very useful and well prepared volume of 
“Notes on the United States Statutes’? by the same authors, will readily 
believe that they have collected in the present volume everything in the way of 
authority that can be of service in the interpretation of the new income tax law. 
Unless the Supreme Court shall speedily declare the law unconstitutional, this 
book will be eagerly sought for by many who are so unfortunate as to be subject 
to the provisions of this law, and are required to make the returns required, 
and pay the tax imposed. 

In an appendix Mr. Sewall’s article in the last number of the Review on 
constitutionality of this law is referred to. 


AMERICAN STATE REPORTS, VOL. 37.— The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those Contuincd in the “ American Repor.s,” 
Decided in the Courts of Last Resort of the Sevcral States, Sclected, Reported, and 
Annotated by A. C. FREEMAN, and the Associate Editors of the ‘“‘ American Decisions.” 
Vol. XXXVII. San Francisco: Bancroft-Whitney Company. 15894. 

We notice in this volume a valuable note on Ex-Post Facto Laws, p. 582, 
etseg.; another on Wagers and their Validity, p. 697; another on Taxation of 
Patent Rights and Patented Articles, p. 747; another considering what statutes 
violate prohibition against imprisonment for debt, p. 758. There are the usual 
number of small notes —in fact nearly every case is annotated —consisting in 
part of references to previous decisions and notes in the same series, and in 
part of references to decisions not included therein. Our favorable opinion of 
this series, based upon long and constant use, is well known. In fact, we do 
not recall ever having found a serious mistake in the notes; but we do wish 
that Mr. Freeman would contrive some way to put the number of the volume at 
the top of each page. 


RIck’s AMERICAN PROBATE LAW AND PRACTICE.— American Probate Law and Practice: 
A Complete and Practical Treatise, Expository of Probate law and Practice as it 
Obtains to-day, Including a Discussion of the General Principles Governing the Execu- 
tion and Proof of Wi.Js, the Devolution of Property, the Administration of Estates, 
and the Relations Subsisting Between Guardian and Ward. Applicable to all the Statez. 
By Frank 8. Rice. Albany, N. ¥.: Matthew Bender. 1894. 

After an exhaustive treatise upon the administration of the estates of deceased 
persons by such a master as Judge Woerner, based upon twenty years of judi- 
cial experience supplemented by a constant study of other systems than the 
local system with which he had to deal, a man must indeed be courageous to 
G0 before the profession with a work which assumes to treat the subject of 
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American probate law in a single volume of 772 pages of text. But whatever 
may be the merits or demerits of the works of Mr. Rice, their author does not 
lack the merit of courage. It is, of course, possible in a single volume to deal 
with a great many important topics connected with any title of the law, and it 
@ modern work on the law of evidence can be written in two volumes, a modern 
work on the jurisdiction and practice of courts of probate can be written in 
one volume — the one just as well as the other. We judge from the examina- 
tion which we have been able to make that the volume before us treats fairly 
well a large number of topics relating to the law of wills, the administration of 
the assets of deceased persons, and the jurisdiction of practice of courts of 
probate; but if the reader expects to find init a thorough and exhaustive treatise 
on those subjects he will probably be disappointed. The printing of the work 
would be good enough but for the fact that the citations are run into the textual 
matter, as in the previous works of this writer. The index contains but four- 
teen pages and is altogether insufficient, on any theory of the way to make an 
index. 


BACON ON BENEFIT SOCIETIES AND LIFE INSURANOE.— A Treatise on the Law of Benefit 
Societies and Life Insurance: Voluntary Associations, Regular Life, Beneficiary and 
Accident Insurance. By FREDERICK H. Bacon, of the St. Louis Bar. Second Edition. 
Vol. I. St.Louis: The F. H. Thomas Law Book Co. 1894, 

The first edition of this work appeared in one volume and was very satisfac- 
tory to the profession. After a lapse of six years a new edition has beencalled 
for. This hasrequired the addition of about five hundred pages of new matter, 
and the citation of some twelve hundred additional cases. The work is now pre- 
sented in two volumes of the ordinary law size, printed in a very creditable 
manner by the printers of the American Law Review. Since the preparation 
of his first edition, the learned author has been engaged in active practice, 
largely in cases involving controversies to which these volumes are devoted. 
During his practice it has been his constant habit to study, collate and arrange 
the new decisions as fastastheycame out. Itthus appears that his acquaintance 
with them is not a mere author’s acquaintance, based upon a hasty reading and 
comparison, but it is the better acquaintance of the practitioner, based upon 
constant every-day use of them in the active work of the profession. Mr. Baconis 
a most conscientious man, mentally and morally. He could not, if he were totry, 
turn outa slip-shod or unconscientious piece of literary work. The necessities of 
his mental constitution require a thorough and careful study of every case he 
cites; and we venture the opinion that no book has appeared in recent times em- 
bracing a more thorough, careful or conscientious study of every case cited therein 
than the present volumes. These volumes relate chiefly toa subject in respect of 
which the volume of litigation is greatly increasing. A quarter of a century ago- 
many of the life insurance companies were contesting their liabilities in the 
courts of justice, whilst the beneficiary orders had scarcely come into existence. 
Now the picture is reversed. It is the settled policy of the life insurance com- 
panies not to contest any liability unless the right of the claimant is more than 
doubtful, while the beneficiary orders seem to be litigating to an unjustifiable 
extent. Much of this litigation grows out of personal quarrels and jealousies 
in the particular lodges, and is brought about by the ill-advised action of men 
and women not experienced in business, and especially not experienced in liti- 
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gation. The older and better beneficial orders will ultimately learn that it is 
bad policy to contest any claim unless the grounds of defense are clear, not 
only in law but in morals. With the great increase in the membership of these 
orders, considering that most of the mare yet young, we cannot hope for a 
decline in litigation among them. Works of the kind before us, which treat in 
ample detail special subjects, are the very best aids to the practitioner. 
Although there is a general complaint about the multiplication of law books, 
there can be no complaint on the publication of a thorough and well-studied 
treatise upon special subjects, like the volume before us. On the contrary, 
Mr. Bacon will deserve and receive for the present edition what his first edition 
deserved and received, the cordial and unstinted thanks of his professional 
brethren. It is a matter of congratulation to the learned author and to those 
who wili make use of his work, that the number of adjudications upon the sub- 
jects therein considered is not so great as to prec!ude a somewhat detailed 
examination of what is decided in the more important of the cases, and to per- 
mit of considerable quotations from the language used by the judges in giving 
their opinions. No apology need be offered for this, if the maxim of Sir 
Edward Coke and other sages of the ancient law be true, that reason is the 
life of the law; for what reason can be of equal value to reasons which the 
courts give for the judgments which they render? We congratulate Mr. Bacon 
upon the present edition and we cordially recommend it to our readers. The 
only criticism which we venture to offer is that he does not confine his treatise 
to the beneficiary orders, instead of going into the cognate subjects of Life and 
Accident Insurance. We hope that, in his next edition, he will treat these 
subjects exhaustively in a separate work. 


ELLIOTT’s GENERAL PRACTICE.— A Treatise on General Practice, containing Rules and 
Suggestions for the Work of the Advocate in the Preparation for Trial, Conduct of the 
Trial, and Preparation for Appeal. By Byron K. ELLIOTT and WILLIAM F. ELLIOTT. 
Indianapolis and Kansas City: The Bowen-Merrill Company. 1894. 

This work comprises two volumes of about 620 pages of text each. Volume 
one is devoted exclusively to the work of preparation, and the plan is admir- 
ably conceived and worked out, and with a precision which speaks well for the 
author’s practical knowledge of the rules governing classification and arrange- 
ment. Mr. Mill, in his great work on Logic, preparatory to entering upon his 
discussion of Induction, says that a complete logic of the sciences is acomplete 
logic of practical business or common life. ‘‘ True it is,’’ says he, “‘ that in the 
case of the practical inquirer, * * * such, for instance, as the advocate or 
the judge, the difficulty lies not in the making of his inductions, but in the 
selection of them; in choosing from among all general propositions ascer- 
tained to be true, those which furnish marks by which he may trace whether 
the given subject possesses or not the predicate in question. In arguing a 
doubtful question of fact before a jury, the general principles to which the - 
advocate appeals are mostly in themselves, sufficiently trite, and assented to as 
soon as stated: his skill lies in bringing his case under those propositions or 
principles, in calling to mind such of the known or received maxims of prob- 
ability as admit of application to the case in hand, and in selecting from among 
them those best adapted to his object.’’ ! 


1 Mill, Logic, Book III., Chap. I, § 1. 
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The work of preparation for trial is an inductive process, and the rules of 
the elementary treatises upon logic are of inestimable value in teaching how to 
arrive at correct premises. First of all, the advocate must learn and prepare 
the facts of the case for proper presentation. This subject is fully discussed 
in the first chapter of the work under review. To get at the facts, to arrive at 
the truth of the matter in controversy, requires great skill and perseverance, 
When the facts are firmly fastened in the mind, for the lawyer must know his 
case as it is, and not as he thinks it should be, his next step is to find out the 
rules of law bearing upon the conditions of fact in hand. By perusing Chapter 
II., he will find numerous valuable suggestions leading to the proper and efficient 
accomplishment of this purpose, such as framing his hypothesis and ascertaining 
the proper means to get track of the law. If the case is not brought upon the 
right theory, and the theory selected must be followed throughout the case, the 
chances of success are bad. To formulate a theory and follow it out to veri- 
fication forms the third chapter. Chapters IV., V. and VJ. discuss “ Courts,” 
Judicial Officers,” and “‘ Jurisdiction’? — the proper forum being a subject of 
great importance. ‘‘ The time of Bringing the Action’ is discussed in the eighth 
chapter, and Chapter IX. suggests many precautionary steps which it is well to 
have always in mind. 

The work of preparation is a work of discovery, involving the ascertainment 
of the facts which constitute the minor premise, and the law which forms the 
major. To secure the conclusion, the judgment of the court, or the verdict of 
the jury, is where the real struggle begins. To get the preliminary papers, 
including the summons, in proper form, and to get the case before the court, is 
treated in the tenth chapter, and “‘ Auxiliary Proceedings”’ in the XI. The 
remaining chapters of the first volume are devoted to a discussion of ‘‘ The 
Instruments of Evidence,” “ Questions of Law and Fact,” and “ Arbitration 
and Award.”’ This finishes the work out of court, or the Preparation. 

After the facts are properly colligated, the rules of law bearing thereon 
sufficiently mastered, and the proper theory formulated, or induction chosen, 
the work of putting the complete case before the court, or jury, or both, as the 
case may be, remains. The second volume discusses the various phases of a 
trial of an issue of fact, somewhat after the style this subject has been already 
discussed in a leading work. The subjects of ‘Impaneling the Jury,’’ the 
“ Right to Open and Close,’’ the “Statement of the Case,’’ the ‘‘ Delivery of 
the Evidence,’’ and the “ Examination of Witnesses,” are all treated, but not 
at the length which the importance of those subjects deserves. Interspersed 
with the various doctrines and rules are valuable suggestions concerning the 
expediency of certain courses of conduct in regard to the examination of 
witnesses and in the general conduct of the trial. 

The logical and rhetorical phases of argument of counsel are treated at 
great length in chapters XXIX., XXX. and XXXI. While this discussion may 
hardly come under the term “ practice,’? as understood in its strictly legal 
sense, still it is not effort wasted. The reviewer, in his observations and 
experience with the bar, has noticed, especially among country lawyers, a lack 
of that knowledge which would enable them to formulate and expound a ques- 
tion upon scientific lines. A study of these chapters in connection with such 
standard works on Rhetoric as those of Archbishop Whateley, Dr. Campbell, 
and Mr. Hill, and with those such on Logic as Mill, Davis, Whateley, and 
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others, will find its possessor in control of a power which will command the 
respect of jury, court and opposing counsel. But many lawyers lack either 
the time or the inclination to pursue any study outside of the strict limits of 
their profession; and hence the three chapters last alluded to will not be out 
of place in this work. 

Chapter XXIX. is devoted to the argument to the jury, and discusses matters 
chiefly of a rhetorical nature. Chapter XXX. tells us how to present an argu- 
ment to the court in proper form. Chapter XXXI. treats of fallacies and 
artifices in the various stages of the trial and in the argument of counsel. 
This chapter is particularly: interesting and instructive, as it embodies a 
coalescence of the thoughts of a great number of eminent logicians, together 
with those of great trial lawyers. 

The remaining chapters are devoted to trial practice, properly so called. 
We find set forth the subjects of ‘‘ Withdrawing the Case from the Jury,” 
“ Instructing the Jury,” “ Special Interrogatories,”’ “‘ Special Verdicts,” “The 
Verdict and its Incidents” “ Trial and Findings by the Court,” “ Proceedings 
after Verdict and Finding,” “ Judgments and Decrees,” and “ Preparations 
for Appeal,’ all ably discussed. 

The index is exceptionally large and comprehensive, embracing over two hun- 
dred pages, and the enormous number of cases cited shows that the authors 
have spared no pains to give the profession a valuable and useful work. The 
paper, printing and binding are fully up to the average, if not above it. 

Now to sum up, about one-half of the subject-matter of this work is devoted 
to the discussions of ‘‘ Practice ’’ properly so called. The remainder, to ques- 


tions of expediency, and suggestions as to the courses to be pursued in order to 
win. 


WILLuaM D. THompson. 
Racixz, WIs. 


DANIEL’S CHANCERY PRACTICE. PLEADING AND PRACTICE OF THE HIGH COURT OF 
CHANCERY. — By the late EDMUND ROBERT DANIELL, barrister-at-law. Sixth American 
Edition, with notes and references to American decisions; an appendix of precedents; 
and other additions and improvements, adapting the work to the demands of American 
Practice in Chancery. Based on the Sixth English Edition, and the Fourth and Fifth 
American Editions. By J. C, Perkins, LL.D. and W. F. Cooper, LL.D. By John M. 
Gould, Ph. D., author of ‘‘ The Law of Waters,” joint author of “ Notes on the Revised 
Statutes,” editor of Story’s “Commentaries on Equity Pleadings,” Tenth Edition, etc. 
In three volumes. Boston: Little, Brown, and Company. 18%. pp. 2782 and cxxxi. 


Price, $18. 

Every lawyer knows that this is a standard treatise; that its authority is 
great, if not unquestioned; and that it is the most exhaustive collection of 
decisions upon Chancery Pleading and Practice that has ever been made. Dr. 
Bigelow has recently said of this treatise that “Probably no English work on 
law, save Blackstone, has had the breadth of influence of this one; certainly 
no English work of our day has covered such extent of ground; none certainly 
has had so much to do with shaping the course of American procedure.”’ 

The American editors of this work are of course entitled to the credit of 
embodying in it the American law and of collecting the American decisions, 
Which in this edition probably exceed in number the English decisions. The 
discriminating and conscientious labor of these editors has adapted the work 
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to the needs of all the American courts andlawyers. The American editors 
have been men of distinguished learning; and Mr. Gould was not less qualified 
for the task than were his predecessors, Mr. Perkins and Judge Cooper. He 
had already acquired a high reputation for his excellent work on the ‘‘ Law of 
Waters ” and for his editorial labor upon several works. His edition of Story’s 
Equity Pleadings had already taken him through the same province of law that 
he was called upon to traverse again in preparing this edition of Daniell’s great 
work, 

Mr. Gould tells us that he has devoted three years of nearly constant research 
and investigation to the'task of making this edition complete and fully abreast 
of the times. He has added fully ten thousand new cases, so that the citations 
in this edition number in all about thirty thousand. These new cases are mostly 
American, though he has also cited the latest English cases; ‘‘ and while the 
details of local practice have not been neglected, it is believed that few, if any, 
decisions upon matters of general interest have failed of notice. The constant 
aim has been to preserve unity of system and to make the book useful and 
exhaustive as an encyclopedia.” 

The notes of the author and of the previous editors are indicated by figures, 
and the new notes of the present editor by letters; though he has made many 
additions of decisions and statements of law to the old notes. In going over 
these volumes we had marked many of Mr. Gould’s notes as examples of thor 
ough and exhaustive work; but there are so many and it is so difficult to dis- 
criminate between them that we shall not attempt to refer to them. They are 
in all parts of the work, upon all the different phases of the subject treated; 
and it is worthy of note, that special attention has been given to the equity side 
of the Code Procedure, now so widely adopted; a form of procedure which did 
not exist when Daniell wrote his commentary. We therefore have in this 
edition the vast labor of Mr. Gould added to the vast labors of Judge Cooper 
and Mr. Perkins supplementing the vast labor of the author and his English 
editors; and the result of the labor of all these learned jurists is the authort 
tative commentary in the three full volumes of the present edition showing the 
development of equity pleading and practice and the best learning upon the 
subject at the present time. 
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